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I.  Introduction 

Beginning  with  his  human  rights  complaint  of  November  29,  1 988  (the  first  of  many), 

the  complainant,  Michael  McKinnon,  a  Canadian  of  Aboriginal  descent,  has  consistently 

striven  to  rid  his  workplace  of  the  racist  behaviour  with  which,  some  ten  years  later,  this 

Board  of  Inquiry  found  the  Toronto  East  Detention  Centre  to  have  been  "redolent  ... 

particularly  towards  black  employees  and  inmates  -  which  was  a  matter  of  considerable 

concern  to  the  complainant  as  well,  as  is  made  plain  by  his  many  documented  efforts  to  have 

such  conduct  redressed."  {McKinnon  v.  Ontario  (Ministry  of  Correctional  Services)  (No.  3) 

(1998),  32  C.H.R.R.  D/l,  at  D/60,  para.  294.)  What  must  now  be  decided  is  whether  his 

struggles  for  that  particular  outcome  have  thus  far  been  in  vain  and,  if  so,  what  is  to  be  done. 

In  that  April  1998  decision  the  respondents  were  found  to  have  been  in  breach  of 
section  9  of  the  Human  Rights  Code,  R.S.0. 1990,  c.  H.19,  as  amended  (the  "Code"),  and  liable 
for  having  infringed  the  complainant's  rights  under  subsections  5(1)  and  5(2)  and  section  8  of 
that  Act,  the  respondent  Ministry  of  Correctional  Services  (the  "Ministry")  alone  being  held 
"liable  for  the  'poisoned  atmosphere'  that  has  clearly  persisted  throughout  the  period  under 
review".  By  way  of  remedy,  the  following  series  of  orders  was  made  (at  page  D/70): 

1.  That  the  respondents  Frank  Geswaldo  and  Her  Majesty  the  Queen  in  the 
right  of  Ontario,  Ministry  of  Correctional  Services  (the  Ministry)  pay  the 
complainant,  Michael  McKinnon,  jointly  and  severally,  the  sum  of  $5,500  as 
general  damages  for  various  acts  of  harassment  and  reprisal. 

2.  That  the  respondents  Phil  James  and  the  Ministry  pay  the  complainant, 
jointly  and  severally,  the  sum  of  $2,000  as  general  damages  for  various  acts  of 
harassment. 

3.  That  the  respondents  Jim  Hume  and  the  Ministry  pay  the  complainant, 
jointly  and  severally,  the  sum  of  $4,000  as  general  damages  for  acts  of 
discrimination  and  reprisal. 
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4.  That  the  respondents  George  Simpson  and  the  Ministry  pay  the  complainant, 
jointly  and  severally,  the  sum  of  $6,000  as  general  damages  for  an  act  of 
reprisal. 

5.  That  the  respondent  Ministry  pay  the  complainant  the  sum  of  $2,500  as 
general  damages  for  discrimination  through  having  permitted  a  "poisoned 
environment"  as  a  condition  of  employment. 

6.  That  the  respondent  Ministry  compensate  the  complainant  for  the  difference 
between  his  salary  and  the  actual  remuneration  received  by  him  while  on  "sick 
leave"  owing  to  work-related  stress  from  the  time  of  his  first  complaint  to  the 
date  of  this  award,  together  with  appropriate  pre-award  interest  thereon,  such 
sums  to  be  calculated  by  counsel  or  referred  to  me  if  they  are  unable  to  agree. 

7.  That  within  thirty  days  of  the  making  of  this  order  the  respondent  Ministry 
promote  both  the  complainant,  Michael  McKinnon,  and  his  wife,  Vicki  Shaw- 
McKinnon,  to  the  rank  of  OM16,  subject  to  his  or  her  acceptance  thereof,  as  the 
case  may  be. 

8.  That  the  respondent  Ministry  pay  to  the  complainant  and  to  Vicki  Shaw- 
McKinnon  the  differences  in  remuneration  between  what  they  actually  received 
and  what  they  would  have  earned  had  they  been  promoted  to  the  rank  of  OM14 
following  the  competition  held  in  March  of  1989,  and  subsequently  to  the  rank 
of  OM1 6,  together  with  appropriate  pre-award  interest  thereon,  such  sums  to  be 
calculated  by  counsel  or  referred  to  me  if  they  are  unable  to  agree. 

9.  That  the  respondent  Ministry  relocate  the  respondent  Frank  Geswaldo,  and 
that  it  ensure  that  neither  he  nor  the  respondent  Phil  James  work  in  the  same 
institutional  facility  as  the  complainant  at  any  future  time. 

10.  That  the  Ministry:  (a)  amend  its  records  to  correspond  with  part  6  of  this 
order  so  as  to  ensure  that  the  complainant's  absences  from  the  caused  by  work- 
related  stress  since  the  date  of  the  first  complaint  are  not  reflected  in  those 
records  and  are  not  used  in  respect  of  any  decisions  that  might  affect  him;  and 
(b)  provide  access  to  the  complainant's  personnel  file  by  the  Ontario  Human 
Rights  Commission  in  order  that  it  satisfy  itself  that  that  file  is  in  conformity 
with  the  Code. 


11.  That  within  thirty  days  of  the  making  of  this  award  the  respondent  Ministry 
cause  this  series  of  orders  (or  such  other  text  as  counsel  may  agree  upon)  to  be 
read  at  parade  for  five  consecutive  days,  and  that  it  attach  a  copy  thereof  to  the 
pay  slips  of  Metro  East  Toronto  Detention  Centre  personnel  and  publish  it  in 
the  institutional  newsletter  Correctional  Update,  or  such  other  publication  as 
may  be  appropriate. 

12.  That  the  respondent  Ministry  establish  at  its  own  expense  a  human  rights 
training  programme  that  meets  with  the  approval  of  the  Ontario  Human  Rights 
Commission,  which  may  be  called  upon  for  assistance  in  that  regard,  such 
programme  to  be  conducted  within  six  months  of  the  date  of  this  award. 

Having  remained  "seized  of  this  matter  until  such  time  as  these  orders  have  been  fully 
complied  with",  I  was  called  upon  to  reconvene  the  hearing  into  this  matter  on  March  23, 1 999, 
to  consider  the  complainant's  allegations  that  compliance  therewith  by  the  Ministry  had  been 
neither  timely  nor  complete,  that  further  acts  of  harassment  and  reprisal  had  occurred,  and 
that  the  poisoned  environment  of  his  workplace  continued  unabated.  Although  other  issues 
regarding  these  orders  were  then  resolved,  the  complainant's  specific  allegations  of  post- 
decision  acts  and  omissions  were  not  dealt  with  at  that  hearing  because  it  was  submitted  that  I 
lacked  jurisdiction  in  respect  of  them,  in 

that  fresh  complaints  must  be  filed  for  investigation  by  the  Commission  which  may  then  decide 
either  to  refer  or  to  not  refer  them  to  a  board  of  inquiry.  It  was  also  suggested  that  I  was 
functus  officio  with  respect  to  the  matters  in  question.  In  addressing  those  submissions  in  my 
decision  of  May  7,  1999,  I  reached  a  number  of  conclusions  that  must  be  revisited  in  the 
context  of  the  substantial  shift  in  the  focus  of  this  inquiry  that  occurred  when  the  hearing 
resumed  two  years  later.  The  following  passages  are  found  in  McKinnon  v.  Ontario  (Ministry  of 
Correctional  Services)  (No.  4)  (1999),  35  C.H.R.R.  D/191: 

...  in  my  opinion,  even  if  the  (or  a)  board  has  no  jurisdiction  to  deal  with 
allegations  of  the  continuation  or  repetition  of  the  infringement  of  a 
complainant's  right  in  contravention  of  section  9  by  way  of  post-decision 
harassment  unless  and  until  the  Commission  has  investigated  the  complaint  and 
referred  its  subject  matter  to  that  panel  of  the  board  (or  to  the  ad  hoc  board) 
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whose  finding  is  in  question,  subsection  41  (2)  does  not  preclude  that  board,  if  it 
is  not  functus  officio,  from  hearing  allegations  of  discrimination  and  reprisal. 
And  where  a  complainant  alleges  acts  of  discrimination  and  reprisal  occurring 
during  the  period  of  implementation  of  a  board's  orders  regarding  which  it  has 
expressly  remained  seized,  in  my  view  that  board  cannot  be  regarded  as  functus 
and  without  jurisdiction  to  deal  therewith  no  matter  what  the  particulars  of 
those  allegations  might  be.  However,  before  taking  up  more  closely  the  meaning 
of  "functus  officio",  I  will  deal  with  the  submission  of  counsel  for  the 
Commission  that  the  Hryciuk  case  {supra)  applies  to  the  situation  before  me  and 
indicates  that  I  lack  the  jurisdiction  in  question. ...  [D/194,  para.  12] 

While  ...  I  do  not  find  the  Hryciuk  case  apposite  to  the  issue  of  my 
jurisdiction,  I  must  nevertheless  consider  whether  I  am  functus  officio  with 
respect  to  the  allegations  with  which  the  complainant  wants  me  to  deal.  The 
answer  to  that  question  depends  in  part,  I  think,  on  the  specific  nature  of  those 
allegations  of  which  I  am  not  yet  apprised.  If  they  are  entirely  unrelated  to  the 
complaints  I  have  been  appointed  to  hear  and  decide,  and  only  coincidentally 
are  in  the  nature  of  human  rights  complaints  lodged  by  the  same  complainant 
against  the  same  corporate  respondent,  then  it  seems  to  me  necessary  for  him  to 
seek  the  intervention  of  the  Commission.  But  if  his  allegations  arise  from  the 
still  warm  embers  of  his  earlier  complaints  and  relate  to  possible  failures  to 
implement  orders  made  regarding  matters  of  which  I  remain  seized  for 
purposes  of  clarification  and  such  adjustment  as  might  be  necessary  in  order  "to 
achieve  compliance  with  this  Act,  both  in  respect  of  the  complaintfsj  and  in  respect 
of  future  practices",  then  I  think  my  present  jurisdiction  extends  to  them.  ... 
[D/196,  para.  16.  Emphasis  added.] 


Whereas,  in  my  view,  under  the  principle  of  functus  officio  I  am  without 

jurisdiction  to  hear  fresh  allegations  of  human  rights  violations  unrelated  to  the 

implementation  of  my  orders,  it  remains  open  to  the  complainant  to  file  a  new 

complaint  (whether  as  well  as,  or  instead  of,  seeking  to  reconvene  this  hearing  to 

deal  with  allegations  that  do  relate  to  the  implementation  of  my  orders),  which 

new  complaint  the  Commission  has  promised  to  "fast  track"  and  which,  since  it 

includes  allegations  of  harassment,  would  in  my  opinion  come  before  me 

pursuant  to  subsection  41(2)  of  the  Code  if  referred  to  the  board  of  inquiry  for  a 

hearing. ...  [D/198,  para.  24.] 

For  the  foregoing  reasons,  I  have  and  should  exercise  the  jurisdiction  to 
hear  evidence  regarding  allegations  of  continued  or  repeated  discrimination 
and/or  reprisals  related  to  the  implementation  of  the  orders  made  in,  and  read  in 
the  light  of,  my  decision  of  April  28,  1998,  and  to  make  such  rulings  in  that 
regard  as  are  consistent  with  that  decision  and  that  appear  to  me  appropriate 
for  the  purpose  of  assuring  the  implementation  of  those  orders  and  the 
achievement  of  full  compliance  with  the  Code.  Thus,  provided  that  sufficient 
notice  of  the  particulars  of  such  allegations  and  the  opportunity  to  respond  to 
them  is  given  to  the  respondent  in  accordance  with  the  requirements  of  fairness 
and  natural  justice,  this  hearing  will  be  reconvened  for  that  purpose  upon  the 
motion  of  the  complainant.  However,  in  order  to  avoid  any  overreaching  of 
jurisdiction,  before  evidence  of  such  allegations  is  adduced,  I  will  want  the 
written  or  oral  submissions  of  counsel  as  to  its  relevance  to  the  implementation 
of  the  orders  herein.  [D/198,  para.  26.  Emphasis  added.] 

The  Ministry's  application  for  judicial  review  of  that  decision  was  dismissed  on  March 
21, 2001,  by  the  Divisional  Court,  which  concluded  as  follows  {Ontario  (Ministry  of  Correctional 
Services)  v.  Ontario  (Human  Rights  Commission)  et  al.  (2000),  39  C.H.R.R.  D/308,  at  D/311): 
To  the  extent  that  the  Board  has  retained  jurisdiction  to  consider  the 
impugned  acts  in  the  context  of  facilitating  the  implementation  of  the  remedy  it 
imposed,  we  think  it  is  entitled  to  embark  upon  that  inquiry.  The  full  scope  and 
extent  of  that  retained  jurisdiction,  in  the  context  of  the  Ontario  Human  Rights 
Code  and  s.  41  thereof,  is  best  left  for  determination  on  a  complete  record,  after 


the  Board  has  made  its  decision  with  respect  to  the  relationship  between  the 

conduct  in  question  and  implementation. 

For  these  reasons,  the  Board  should  be  left  to  proceed  to  the  next  stage  of 
consideration,  in  our  view,  and  the  application  for  judicial  review  is  accordingly 
dismissed  as  premature. 

When  this  hearing  finally  resumed  on  June  20,  2001,  I  was  informed  that  the 
complainant  would  not  seek  damages  in  relation  to  his  allegations  of  post-decision 
discrimination,  harassment  and  reprisal,  evidence  of  which  would  be  led  solely  to  establish  the 
failure  of  the  Ministry  to  properly  implement  those  aspects  of  the  1998  orders  intended  to 
eliminate  the  poisoned  atmosphere  in  which  he  would  otherwise  be  required  to  work,  and  that 
clearer,  or  alternative,  directives  would  be  sought  to  remedy  the  situation.  After  dealing  with 
preliminary  matters  regarding  the  exchange  of  particulars  and  production  of  documents,  the 
hearing  was  adjourned  to  August  27,  2001,  at  which  time  the  Commission  advised  that, 
although  it  would  normally  have  carriage  of  the  case,  since  it  had  not  investigated  the 
allegations  in  question  it  would  be  relying  on  the  evidence  adduced  by  the  complainant  in  that 
regard,  but  would  nevertheless  call  evidence  and  make  submissions  relating  to  the  remedies 
that  ought  to  be  provided  in  the  event  that  the  Ministry  is  found  responsible  for  a  continuing 
poisoned  atmosphere  at  the  Toronto  East  Detention  Centre  (the  "Centre"). 

The  evidence  that  I  must  now  sort  through  consists  of  some  140  audio  tapes  and  247 
exhibits  accumulated  over  thirty  days  of  hearings  and  three  days  of  argument.  Before 
reviewing  that  evidence,  however,  in  the  atypical  circumstances  before  me  I  think  it  useful  to 
delineate  the  fundamental  issue  to  be  resolved  (Part  II)  and  to  express  my  views  as  to  the 
matters  of  jurisdiction  (Part  III)  and  the  assignment  of  the  onus  of  proof  (Part  IV).  Although 
the  evidence  will  be  taken  up  in  the  various  subsections  of  Parts  V  to  VIII,  since  aspects  of 


many  of  the  events  and  circumstances  must  be  examined  in  relation  to  quite  different  issues,  I 
found  some  repetition  and  cross-referencing  unavoidable. 
II.  The  Overriding  Issue 

Towards  the  start  of  her  argument  on  behalf  of  the  Ministry  (Tape  2,  Side  B,  July  4, 
2002)  counsel  suggested  that  "it  would  assist  to  clarify  what  is  the  question  that  the  Board  now 
has  to  determine",  and  she  posed  these  questions:  "Is  it  as  [counsel  for  the  complainant]  put  it, 
'were  the  orders  effective?'  Or  is  it  a  slightly  different  question  of,  'are  the  new  allegations 
made  out?'  That  may  be  a  subtle  distinction,  but  in  my  view  there  needs  to  be  some 
clarification  of  what  the  issue  is  that  the  Board  needs  to  determine,  because  then  that  is 
determinative  of  what  the  Board  can  consider  and  what  tests  it  applies  to  the  evidence  that  it 
heard." 

If  one  takes  the  view  (as  the  Ministry  surely  does)  that  unless  the  new  allegations  are 
made  out  the  orders  must  be  seen  to  have  been  effective,  the  distinction  between  the  questions 
posed  by  counsel  is  beyond  subtle;  it  is  indiscernible:  the  answer  to  the  first  is  proclaimed  in 
advance  to  be  the  answer  to  the  second  -  and,  of  course,  the  first  question  as  framed  places  the 
onus  on  the  complainant  to  make  out  those  allegations.  But  if  one  takes  the  view  that  there  may 
be  evidence  of  the  ineffectiveness  of  the  orders  other  than  the  validity  of  the  "new  allegations", 
the  distinction  between  the  questions  is  quite  sharp  -  and  to  ask  "were  the  orders  effective"  is 
not  to  beg  the  question  as  to  who  bears  the  burden  of  proof. 

In  her  written  submissions  on  its  behalf,  counsel  for  the  Commission  asserted  that  "the 
issue  in  this  proceeding  is  whether  the  Board's  1998  orders  were  effective  in  remedying  the 
poisoned  work  environment  at  the  Metro  East  Detention  Centre",  and  she  pointed  out  that  I 


have  the  authority  under  the  Code  to  direct  the  Ministry  to  do  anything  that  in  my  opinion  it 
ought  to  do  to  achieve  compliance  with  that  Act  in  respect  of  future  practices.  Counsel  for  the 
complainant  expressed  her  agreement  with  this  "characterization  in  terms  of  the  issues  -  were 
the  remedies  effective." 

Surely,  however,  the  issue  cannot  be  the  effectiveness  per  se  of  the  orders.  Indeed,  what 
does  it  mean  to  ask  whether  a  board's  orders  were  effective?  It  cannot  be  simply  to  inquire 
whether  they  were  complied  with,  for  orders  can  be  ineffective  whether  complied  with  or  not. 
Is  it,  then,  to  inquire  whether  sound  orders  failed  to  work  notwithstanding  compliance?  Or  is 
it  to  ask  whether  the  orders  were  unsound,  such  that  they  could  not  work  even  if  complied 
with?  In  either  case,  I  think  the  wrong  question  is  asked.  Suppose  I  order  the  best  systemic 
remedies  conceivable  (those  urged  by  the  Commission,  let  us  say),  but  that  despite  faultless 
compliance  they  prove  ineffective:  is  the  Ministry  to  be  hauled  before  me  yet  again,  assuming  I 
have  retained  jurisdiction?  After  all,  as  the  time-honoured  adage  has  it,  one  can  lead  a  horse  to 
water  but  can't  make  it  drink;  the  most  that  can  be  expected  is  to  provide  the  water  and  lead 
the  horse  to  it.  And  suppose  that,  after  having  been  fully  complied  with,  it  is  the  orders 
themselves  that  are  found  wanting  (notwithstanding  that  they  were  exactly  as  recommended 
by  the  Commission,  as  was  the  last  order):  is  the  respondent  then  in  the  position  of  an 
involuntary  patient  who,  despite  having  faithfully  taken  the  prescribed  medication,  remains 
subject  to  a  relentless  series  of  treatments  at  the  behest  of  the  Commission  and/or  the 
complainant  (in  the  guise  of  substitute  decision-maker)  until  one  is  found  that  works? 


I  would  have  considered  those  questions  to  be  rhetorical  were  it  not  for  the  comments 
made  by  counsel  for  the  Commission  in  the  course  of  developing  her  submission  that  the  real 
issue  before  me  is  the  effectiveness  of  the  1998  orders.  In  light  of  her  observations,  I  find  I  must 
answer  those  questions,  and  my  answers  to  both  are,  "I  think  not".  Here  is  what  counsel  said 
in  this  regard  (Tape  1,  Side  B,  July  4,  2002): 

...  I  am  actually  prepared  to  concede  that  within  the  four  corners  [of  the  orders], 
timing  may  have  been  a  problem,  but  within  how  you  wrote  them,  one  could  argue 
that  they  have  been  implemented.  But  that's  not  the  point.  The  point  is  that  when  you 
look  at,  especially,  your  systemic  remedies  -  removing  the  individual  respondents, 
having  the  Board's  order  read  on  parade,  attaching  a  copy  to  pay  slips,  publishing  it 
in  the  institutional  news  letter  and  establishing  a  human  rights  training  program  -  you 
have  to  look  at  what  was  their  purpose.  None  of  us  was  there  in  1998,  but  I  think  we 
can  all  feel  pretty  confident  that  your  purpose  was  to  fix  the  problem.  That  was  the 
purpose.  Now  we  know,  three  years  later ...  a  lot  more  about  the  complexity  in  fixing 
that  problem.  And  so  ...  your  task  now  is  to,  I  think,  craft  new  orders  to  fix  the 
problem  at  Metro  East. 

One  of  the  interesting  points  of  Action  Travail  [Action  Travail  des  Femmes  v. 
C.N.R.  et  al  (1987),  40  D.L.R.  (4th)  193  (S.C.C.)]  is  the  court  talking  about  having 
to  look  at  the  past  to  prevent  discrimination  in  the  future,  and  I  actually  think 
that  this  is  all  this  case  has  been  about.  You  and  all  the  parties  were  right  to  be 
hopeful  about  what  you  did  in  1998. 1  think  that  was  the  right  thing.  But  there  is 
no  question  that  on  the  evidence  we  have  heard,  I  would  submit,  you  can't  be 
hopeful  any  more,  because  I  think  what's  been  demonstrated  is  there  hasn't 
been  the  will  to  effect  change.  So  what  we  have  heard  in  the  last  few  months  is 
evidence  about  the  last  three  or  four  years,  and  I  think  we  just  have  much  more 
information  and  much  more  ability  now,  and  guidance,  to  be  crafting  orders 
which  this  time  might  work. 

The  suggestion  here  is  that  the  1998  orders  were  ineffective,  not  because  of 
noncompliance  (indeed,  compliance  is  virtually  conceded),  but  because  they  were  based  on 
unfounded  expectations  and  a  paucity  of  information  about  the  nature  of  the  problem  of  racial 


discrimination  and  that,  in  light  of  post-decision  events  and  greater  knowledge  concerning  the 


• 
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methods  for  resolving  that  problem,  this  Board  is  in  a  better  position  (with  the  assistance  of 

expert  evidence)  to  formulate  new  orders  that  might  (or  might  not)  be  effective.  The 

implication  appears  to  be  that,  for  as  long  as  I  remain  seized  of  the  matter,  then, 

notwithstanding  compliance,  I  can  retest  the  atmosphere  of  the  Centre  over  and  again,  steadily 

improving  my  orders  until  I  have  formulated  one  that  works.  I  think  not. 

I  am  of  the  opinion  that  the  overriding  issue  before  me  is  not  whether  the  new 
allegations 

have  been  made  out;  nor  is  it  whether  the  orders  were  effective;  rather,  it  is  whether  the 
Ministry  carried  out  those  orders  in  good  faith  with  a  view  to  making  them  effective.  If  it  did, 
then  I  do  not  think  I  have  the  jurisdiction  to  impose  some  other  set  of  orders  on  the  Ministry 
simply  because  hindsight  makes  it  appear  that  the  remedy  sought  by  the  Commission  and  the 
complainant  and  ordered  by  me  was  inherently  inefficacious,  and  that  they  ought  to  have 
asked  for  (as  they  now  do),  and  I  ought  to  have  ordered,  something  other  than  (or  in  addition 
to)  a  human  rights  training  programme.  But  if  through  its  own  fault  the  Ministry  failed  to  comply 
with  the  orders,  then  that  direct  transgression  would,  I  think,  require  a  revision  of  the  orders  that 
appropriately  addresses  the  reasons  for  that  failure  so  as  to  better  assure  their  fulfilment. 
III.  Jurisdiction  over  the  Subject  Matter 

In  each  of  their  final  submissions  counsel  began  with  the  question  of  jurisdiction,  which 
in  this  case  arises  in  relation  both  to  the  matters  that  may  be  dealt  with  and  to  the  scope  of  the 
remedies  that  may  be  prescribed.  Whereas  remedial  jurisdiction  will  be  referred  to  from  time 
to  time  in  passing  and  considered  more  particularly  in  the  context  of  the  remedies  sought,  my 
view  as  to  my  jurisdiction  over  the  subject  matter  of  the  complainant's  allegations  should  be 
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made  clear  at  the  outset. 

In  my  May  1999  decision  I  had  stated  that  my  authority  to  deal  with  the  complainant's 
post-decision  allegations  depends  on  their  specific  nature,  but  that  if  they  "arise  from  the  still 
warm  embers  of  his  earlier  complaints"  my  jurisdiction  extends  to  them.  For  its  part,  the 
Divisional  Court  concluded  that  to  the  extent  that  I  have  "retained  jurisdiction  to  consider  the 
impugned  acts  [i.e.,  the  specific  allegations]  the  full  scope  and  extent  of  that  retained 
jurisdiction"  depends  on  "the  relationship  between  the  conduct  in  question  and 
implementation." 

Mindful,  no  doubt,  of  these  statements,  counsel  seem  to  consider  that  my  authority  to 
deal  with  the  current  situation  at  the  Centre  depends  on  a  firm  connection  between  the 
findings  made  in  my  1998  decision  and  the  entire  series  of  subsequent  events  now  complained 
of.  Thus,  the  complainant  and  the  Commission  stress  the  sameness  of  the  two  sets  of 
circumstances:  the  newly  alleged  wrongdoings  are  of  the  same  nature,  quality  and  range  as  the 
wrongful  occurrences  of  the  past,  they  say.  They  stress  as  well  the  need  to  view  the  latest 
incidents  collectively  in  determining  whether  there  has  been  harassment  or  reprisals, 
particularly  in  the  form  of  targeting.  For  its  part,  the  Ministry  denies  the  similarity  of  events, 
past  and  present,  and  submits  that  each  of  the  new  allegations  must  be  considered 
independently  of  the  others  and  without  reference  to  past  findings,  and  that  each  of  them  must 
be  found  to  be  a  human  rights  violation  before  it  can  be  added  to  a  list,  the  cumulative  weight 
of  which  might  then  reveal  a  poisoned  atmosphere. 

Although  I  will  deal  with  those  submissions  in  due  course  (ex  abundanti  cauteld),  I  take 
a  different  view  of  the  matter:  in  the  context  of  this  renewed  hearing  it  is  not  necessary  to  have 
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evidence  of  specific  subsequent  human  rights  abuses,  whether  mirroring  those  of  the  past  or 
not,  in  order  to  find  a  currently  poisoned  atmosphere. 

As  indicated  in  the  passages  quoted  from  it,  the  main  focus  of  my  May  1999  decision 
was  a  consideration  of  my  jurisdiction  regarding  allegations  of  harassment  and  reprisal  in  the 
expectation  that  I  would  be  asked  to  provide  remedies  with  respect  to  a  number  of  specific 
breaches  of  the  Code  -  conduct  that  the  Commission  argued  at  the  time  should  be  dealt  with  by 
the  filing  of  new  complaints.  It  was  with  that  in  mind  that  I  drew  a  distinction  between  fresh 
complaints  "entirely  unrelated  to  the  complaints  I  have  been  appointed  to  hear  and  decide" 
and  those  that  "arise  from  the  still  warm  embers  of  his  earlier  complaints  and  relate  to  possible 
failures  to  implement  orders  made  regarding  matters  of  which  I  remain  seized."  And  it  would 
appear  to  be  this  that  the  Divisional  Court  had  in  mind  as  well  in  rejecting  as  premature  the 
Ministry's  application  for  a  judicial  review  of  that  decision. 

When  the  inquiry  is  narrowed  to  the  single  issue  with  which  I  am  left,  those  distinctions 
lose  their  pertinence.  I  am  no  longer  being  asked  to  find  and  redress  human  rights  violations  in 
respect  of  specific  post-decision  complaints  (whether  entirely  fresh  or  "warm-ember" 
emergent),  the  hearing  of  evidence  of  which  was  to  have  been  preceded  in  each  instance  by 
submissions  as  to  relevance.  The  only  question  as  to  liability  now  before  me,  and  it  is  tripartite, 
is  this:  (1)  Did  the  Ministry  fail  to  comply  fully  with  one  or  more  of  the  1998  orders  (2)  in 
consequence  of  which  (3)  the  atmosphere  of  the  Centre  remains  poisoned?  To  borrow  the 
language  of  the  Divisional  Court,  the  only  "impugned  act"  now  in  question  is  the  alleged 
failure  to  comply  with  the  orders,  and  the  "relationship  between  that  conduct  and 
implementation"  could  not  be  clearer  or  more  direct.  That  my  retained  jurisdiction  extends  to 
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the  resolution  of  allegations  of  harmful  noncompliance  is  beyond  question,  and  I  think  it 
unnecessary  to  establish  fresh  harm  actively  caused  where  noncompliance  results  in  a 
continuation  of  the  harm  an  order  was  meant  to  put  an  end  to.  And,  surely,  a  harmful 
condition  an  order  was  meant  to  remedy  is  to  be  presumed  to  continue  until  the  order  is 
complied  with. 

It  was  precisely  because  persistence  of  the  poisoned  atmosphere  that  pervaded  the 
Centre  in  1998  might  be  occasioned  by  noncompliance  with  one  or  more  of  my  orders  that  I 
advised  the  parties  on  June  20, 2001,  that  I  would  hear  evidence  relating  thereto,  including  but 
not  limited  to  the  complainant's  allegations  regarding  the  April  1998-March  1999  period, 
preliminary  submissions  as  to  relevance  being  self-evidently  unnecessary.  That  ruling  was 
repeated  in  my  directive  of  August  13,  2001,  regarding  the  production  of  documents  and 
requiring  the  Ministry  to  produce  a  report  being  held  back  pending  "submissions  from  the 
complainant  as  to  why  all  the  fresh  complaints  are  within  the  jurisdiction  of  this  Board". 
IV.  The  Burden  of  Proof 

According  to  counsel,  who  alluded  to  it  in  relation  to  remedy,  a  failure  to  comply  with 
an  order  requiring  specific  measures  to  be  taken  to  eliminate  a  poisoned  workplace 
environment  is  unprecedented;  yet  the  submissions  made  as  to  the  burden  of  proof  in  respect 
of  the  condition  of  that  atmosphere  do  not  seem  to  me  to  focus  fully  on  the  novelty  of  the 
situation. 

In  their  written  submissions,  counsel  for  the  Ministry  and  for  the  complainant  both 
quote  the  same  passage  from  Ghosh  v.  Domglass  Inc.  (1992),  17  C.H.R.R.  D/216  (at  D/227),  as 
describing  the  concept  of  a  poisoned  work  environment  and,  presumably,  as  indicative  of  what 
must  be  established  in  order  to  make  such  a  finding  in  the  present  circumstances.  Counsel  for 
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the  complainant  quoted  a  passage  from  the  next  paragraph  as  well.  Those  passages  are  as 


follows: 

[76]  It  is  now  beyond  question  that  the  atmosphere  in  which  an  employee  must 
work  is  a  condition  of  his  or  her  employment,  and  should  that  atmosphere  be 
oppressive  or  "poisoned"  for  a  minority  group,  that  circumstance  might  amount 
to  discrimination  on  a  prohibited  basis.  Management  personnel  who  know,  or 
ought  to  know,  of  that  condition  but  permit  it  to  continue  thereby  discriminate 
against  the  affected  employees  even  if  they  are  not  themselves  actively  engaged 
in  the  production  of  that  atmosphere.  Where  such  discrimination  is  based  upon 
a  prohibited  ground  it  is  caught  by  the  Code.  There  is  a  long  line  of  cases  to  that 
effect ... 

[77]  The  importance  of  the  "poisoned  atmosphere"  or  "poisoned  work 
environment"  principle  under  the  present  Code  is  that  there  may  be  known 
instances  of  harassment  by  anonymous  employees,  or  of  known  harassing 
conduct  not  caught  by  s.4(2)  [now  s.5(2)]  because  no  one  perpetrator  indulged  in 
a  "course"  of  such  conduct,  or  the  member  of  the  minority  group  discriminated 
^  against  by  having  to  work  in  that  poisoned  environment  may  not  have  been  the 

person  harassed. ... 

In  a  case  where  there  has  not  as  yet  been  a  finding  in  that  regard,  the  party  making  the 

allegation  has  the  burden  of  proving  that  the  environment  is  poisoned,  and  that  would  require 

proof  that  harassing  or  discriminatory  conduct  on  a  prohibited  basis  had  been  permitted  to 

exist  by  the  employer  virtually  as  a  condition  of  employment.  However,  we  are  not  beginning 

tabula  rasa;  there  has  already  been  a  finding  that  in  April  of  1998  the  atmosphere  of  the  Centre 

was  poisoned,  and  I  must  fully  take  into  account  that  earlier  decision  of  which  the  present 

decision  is  but  an  addendum.  What,  then,  is  the  onus  of  proof,  and  upon  whom  does  it  rest  in 

these  unusual  circumstances? 

The  Ministry,  of  course,  takes  the  view  that  the  complainant  must  prove  that  the 
current  atmosphere  of  the  centre  is  racially  poisoned,  and  in  its  written  submissions  asserts 


-  14- 


• 


that  "...  the  evidence  relating  to  the  incidents  raised  by  the  complainant,  assessed  in  their 

totality,  does  not  support  a  finding  by  the  Board  that  the  work  environment  at  the  TEDC 

[Toronto  East  Detention  Centre]  is  poisoned  for  the  complainant  on  a  prohibited  ground."  My 

view  that  the  condition  of  the  complainant's  workplace  environment  is  to  be  presumed  to 

continue  until  the  order  is  complied  with  was  anticipated  by  counsel  for  the  Ministry,  but  she 

offered  no  arguments  as  to  why  it  should  be  found  untenable;  nor  did  she  provide  arguments 

in  support  of  the  Ministry's  position  that  proof  of  a  currently  racially  poisoned  environment  at 

the  Centre  depends  upon  proof  that  a  substantial  number  of  the  specific  post-decision 

allegations  and  occurrences,  examined  seriatim,  constituted  reprisals.  Her  submission  in  that 

regard  (Tape  3,  Side  A,  July  4,  2002;  emphasis  added)  is  as  follows: 

I'm  going  to  focus  on  the  allegations  as  they  are  expressed  in  the  sense  of 
instances  that  point  to  a  poisoned  work  environment.  In  my  view,  that  is  one 
way  of  characterizing  what  this  hearing  has  been  about.  The  Board's  purpose, 
having  found  a  poisoned  work  environment,  was  to  remedy  it.  Has  that 
happened?  Or,  as  Ms.  Scott  put  it,  has  it  been  effective?  I  think  the  Board  needs 
to  specifically  determine  what  the  test  is  to  make  that  determination.  It  would  be 
my  submission  that,  although  it  is  an  allegation  of  a  continuation  of  the  poisoned 
work  environment  that  you  found  in  your  previous  decision,  the  allegation  has  to 
be  made  out  anew.  We  can 't  start  with  a  presumption  based  on  the  evidence  you 
heard  in  1998.  It  must  still  continue,  or  it  must  exist,  and  I  submit  to  you  that 
this  Board  needs  to  satisfy  itself  that,  based  on  the  evidence  you  have  heard  over 
our  many  days  of  hearing  over  these  past  number  of  months,  that  the  test  is 
met. The  onus  remains  on  the  complainant,  I  would  submit,  to  establish  that.  I 
think  the  most  useful  way  to  address  the  long  series  of  allegations  that  have  been 
raised  and  determine  what  does  it  all  amount  to  -  does  this  Board  have 
sufficient  evidence  to  find  now  there  is  a  poisoned  work  environment  -  we  need 
to  take  it  apart  and  look  at  each  allegation.  And  I  would  encourage  the  Board  to 
go  through  that  process  with  respect  to  each  allegation,  which  was  the  process 
that  the  Board  went  through  in  1998,  of  course,  examining  each  on  the  merits. ... 
Before  drawing  a  conclusion  of  a  poisoned  work  environment,  we  need  to  look 
at  each  one,  we  need  to  look  at  each  part  of  this  picture  that  has  been  painted, 
and  determine  whether  the  situation  is  as  the  complainant's  counsel  would 
submit  and  as  counsel  for  the  Commission  agreed.  They  both  submitted  to  you 
that  the  evidence  clearly  demonstrates  a  continued  poisoned  work  environment. 
I  would  put  it  to  you  that  you  need  to  go  step  by  step.  We  did  that  in  the 
evidence,  but  you  need  to  do  that  in  evaluating  each  new  allegation, 
determining,  is  this  an  allegation  of  reprisal?  If  so,  is  the  test  for  reprisal  met? 

For  her  part,  while  conceding  a  need  to  link  the  post-April  1998  allegations  to  the 
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decision  in  order  to  characterize  them  as  reprisals,  in  reply  argument  counsel  for  the 

complainant  appears  to  submit,  not  that  a  presumption  arises  from  the  previous  finding  of  a 

poisoned  atmosphere,  but  that  in  view  of  that  finding  the  onus  on  him  is  different  than  it  would 

otherwise  be:  "at  best"  he  need  only  make  out  a  prima  facie  case  that  targeting,  or  other 

retaliatory  conduct,  occurred  and  is  linked  to  the  1998  decision.  Although  at  one  point  she  said 

"we  have  a  finding  that  there  was  a  poisoned  work  environment,  and  we  are  not  re-arguing  the 

poisoned  work  environment",  she  appears  to  acknowledge  that  there  is  an  onus  on  the 

complainant  to  establish  that  its  atmosphere  remains  poisoned.  Her  submission  appears  to  be 

that,  upon  prima  facie  proof  of  reprisals,  the  onus  shifts  to  the  Ministry  to  offer  a  reasonable 

explanation  for  it,  the  unstated  consequence  for  failing  to  do  so  being,  presumably,  that 

responsibility  for  a  chronically  poisoned  environment  is  then  brought  home  to  the  Ministry. 

Her  submission  in  full  was  as  follows  (July  5,  2002,  Tape  1,  Side  B): 

The  other  issue  that  I  want  to  deal  with  is  the  shifting  of  onus  that  seems  to  have 
happened  here.  What  has  happened  in  the  Ministry's  submissions  is  they  have 
put  it  to  you  that  we  have  to  prove,  one  by  one,  each  and  every  illustration  or 
example  that  we've  put  forward  of  either  poisoned  work  environment  or 
reprisal,  and  that  if  we  don't  prove  that,  then  that's  evidence  that  there  is  no 
poisoned  work  environment. ... 

I  pause  here  to  observe  that  I  do  not  take  the  Ministry's  position  to  be  that  the  failure  to 

prove  an  allegation  constitutes  "evidence  that  there  is  no  poisoned  work  environment",  but 

simply  that,  since  an  unproven  allegation  is  not  evidence,  if  none  of  the  complainant's  specific 

allegations  is  proved,  then,  in  its  submission,  there  is  no  evidence  that  the  atmosphere  of  his 

workplace  is  poisoned.  In  any  event,  counsel  for  the  complainant  continued  as  follows: 

First  of  all  we  have  a  decision  here  already,  a  finding  that  there  was  a  poisoned 
work  environment,  and  we  are  not  re-arguing  the  poisoned  work  environment. 
It  is  our  position  that  the  poisoned  work  environment  has  continued  and  that 
there  has  been  a  series  of  reprisals  and  targeting.  With  respect  to  whatever  onus 
I  think  the  complainant  has,  at  best  it  is  to  say  there's  a  prima  facie  case  of 
reprisals,  and  then  it  shifts  to  the  employer  to  establish  that,  "no,  no  -  the 
reprisals  -  there's  a  reasonable  explanation  of  that." 

While  counsel  for  the  complainant  does  not  state  what  she  thinks  the  onus  on  him  is,  the 
highest  she  might  concede  it  to  be  appears  to  be  the  burden  placed  on  complainants  generally 
in  respect  of  allegations  of  reprisal  -  and  that  is  a  proposition  with  which  the  Ministry  appears 
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to  agree,  as  will  be  seen  in  due  course.  (See  Jones  v.  Amwayof  Canada  Ltd.,  (2001 ),  39  C.H.R.R 
D/480,  discussed  infra.) 

In  my  opinion,  neither  of  these  submissions  as  to  the  onus  of  proof  adequately  addresses 
the  distinctive  circumstances  of  this  case.  The  complainant  is  not  seeking  specific  remedies  in 
respect  of  specific  wrongs,  but  simply  the  formulation  of  an  order  that  will  remove  racism 
from  his  workplace  -  and  this  in  the  context  of  reconvening  the  very  hearing  in  which  a  finding 
of  a  racially  poisoned  atmosphere  has  already  been  made.  The  harm  that  would  justify  the 
systemic  remedy  he  seeks  is  not  incident-specific:  it  is  simply  the  existence  of  a  racially 
poisoned  atmosphere-and,  given  the  extant  decision,  its  findings  and  orders,  he  cannot  fairly  be 
saddled  with  the  burden  of  proof  as  to  the  current  condition  of  his  workplace  environment.  In  my 
view,  he  is  not  required  to  prove  that  the  conduct  complained  of  in  his  post  -  decision  allegations 
constitutes  a  series  of  infringements  of  his  rights  under  the  Code,  nor  that  they  are  of  the  same  kind 
or  character  as  past  wrongdoings;  nor  is  he  necessarily  bereft  of  his  remedy  if  the  Ministry  offers  "a 
reasonable  explanation"  of  such  conduct.  The  complainant  need  only  prove  noncompliance  with  the 
order,  at  which  point  the  burden  shifts  to  the  respondent  Ministry  to  rebut  the  presumption  that  in 
consequence  thereof  the  environment  of  his  workplace  remains  poisoned.  Were  it  otherwise,  a 
respondent  who  failed  to  comply  with  such  an  order  (whether  through  intransigence  or  neglect) 
could,  in  effect,  use  that  very  failure  as  a  means  to  require  the  complainant  to  restart  the  process. 

The  complainant  proves  unlawful  discrimination  owing  to  a  racially  poisoned 
workplace  environment  that  the  respondent  unlawfully  permitted  to  exist;  the  board  issues  an 
order  intended  to  rehabilitate  the  atmosphere  of  that  workplace  and  remains  seized  of  the 
matter  pending  full  compliance;  the  respondent  fails  to  comply;  the  complainant  brings  the 
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matter  back  to  the  board  and  proves  the  failure  to  comply.  Surely,  the  respondent  cannot  be 
heard  to  say  that  the  complainant  must  bring  fresh  evidence  in  proof  that  the  atmosphere 
remains  poisoned.  Rather,  having  been  found  to  be  poisoned,  thereby  necessitating  the  order, 
the  atmosphere  should  be  presumed  to  remain  poisoned  pending  compliance.  My  authority  in 
this  matter  rests  on  the  retained  jurisdiction  to  see  to  it  that  the  orders  made  in  respect  of  the 
original  complaints  have  been  fully  complied  with,  and  until  such  compliance  is  complete  the 
assumption  must  be  that  the  condition  found  to  exist  continues.  And  the  respondent,  in  my 
opinion,  bears  the  burden  of  rebutting  that  presumption. 

To  hold  differently,  I  think,  would  be  unjust;  moreover,  it  would  invite  the  repeated 
use  of  noncompliance  as  a  sort  of  revolving  door  tactic;  it  would  allow  a  respondent  (to  mix 
metaphors)  to  treat  a  complainant  like  a  yo-yo  on  a  string;  and  it  raises  a  host  of  practical 
problems.  If,  having  proved  the  Ministry's  failure  to  comply  with  an  order  meant  to  rid  his 
workplace  of  racial  poisoning  that  he  claims  to  persist,  the  complainant  must  then  produce 
fresh  evidence  in  proof  thereof,  how  is  the  sufficiency  of  such  evidence  to  be  measured,  both 
qualitatively  and  quantitatively?  Must  it  be  in  the  form  of  proof  of  new  violations  of  the  Code? 
If  so,  how  many  such  violations  are  required  in  order  to  conclude  that  the  condition  previously 
found  continues  to  exist?  Does  proof  of  the  racial  abuse  of  others  in  the  workplace  count,  or 
must  the  complainant  be  the  victim?  Must  the  employer's  vicarious  liability  for,  or  its 
condonation  of,  post-decision  human  rights  violations  by  its  employees  be  established  afresh 
despite  the  prior  finding  of  responsibility  for  a  poisoned  environment  and  unfulfilled 
obligations  in  that  regard?  Since  the  Ministry  was  given  until  October  28, 1998,  to  complete  its 
training  programme,  would  proof  of  harassment,  reprisal  and  discrimination  against  the 
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complainant  prior  thereto  count,  or  does  the  time  line  of  the  order  provide  a  period  of  grace  on 
the  supposition  that  the  Ministry  cannot  be  faulted  for  conduct  adding  to  the  uncleanliness  of 
the  atmosphere  during  the  cleanup  exercise  it  was  supposed  to  undertake?  How  "fresh"  must 
the  evidence  of  abuse  be  in  order  to  be  fresh  enough?  How  persistent?  Does  the  date  on  which 
the  atmosphere  must  be  shown  to  be  contaminated  move  with  the  progress  of  the  hearing?  Is 
last  month's  evidence  of  a  poisoned  atmosphere  out  of  date  when  the  hearing  reconvenes  next 
month?  Thus,  it  seems  to  me  that  a  presumption  shifting  the  burden  of  proof  to  the  respondent 
once  noncompliance  is  established  is  as  much  a  practical  necessity  as  it  is  a  requirement  of 
justice. 

V.  The  Failure  to  Comply 

1.  General  Considerations 

Simply  put,  the  Ministry's  position  is  that  the  evidence  does  not  support  the 
complainant's  allegations,  that  my  jurisdiction  to  do  anything  about  it  is  in  any  case  foreclosed 
by  compliance  (however  narrow  and  technical)  with  the  letter  of  the  1998  orders,  and  that, 
even  if  they  were  not  fully  complied  with,  I  would  be  limited  to  tinkering  with  those  very 
orders,  the  crafting  of  new  ones  being  beyond  the  scope  of  my  authority.  The  implication  is 
that  if  I  find  that  the  complainant  continues  to  suffer  from  a  poisoned  workplace  environment 
that  has  survived  the  1998  decision,  formal  compliance  with  those  orders,  however  belated, 
places  him  on  the  horns  of  a  dilemma:  he  must  either  put  up  with  that  circumstance,  or  else 
persuade  the  Commission  to  refer  the  matter  to  a  board  of  inquiry,  the  irony  of  which  option 
risks  going  unnoticed.  As  already  indicated,  it  was  my  contention  in  McKinnon  (No.  4),  supra, 
that:  "...  it  remains  open  to  the  complainant  to  file  a  new  complaint ...  which,  since  it  includes 
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allegations  of  harassment,  would  in  my  opinion  come  before  me  pursuant  to  subsection  41  (2)  of 

the  Code  if  referred  to  the  board  of  inquiry  for  a  hearing",  and  I  find  nothing  in  the  reasons  of 

the  Divisional  Court  in  Ontario  (Ministry  of  Correctional  Services),  supra,  to  suggest  that  I  was 

wrong  in  that  regard. 

Whereas  the  phrase  "implementation  of  the  orders"  has  been  for  me  but  a  convenient 
ellipsis,  in  the  course  of  argument  the  Ministry  sought  to  lend  it  a  literal  and  jurisdiction- 
hampering  meaning  -  compliance  with  the  form  of  the  orders  rather  than  the  substance  of  the 
remedies  being  in  its  view  the  hallmark  of  implementation.  It  was  suggested  that  the 
respondent  Ministry  "can  only  really  be  held  to  implementation  of  what  has  been  ordered 
[and]  the  evidence  that  the  Board  has  heard  indicates  that  those  twelve  orders  that  were  part 
of  the  '98  decision  have  been  implemented  by  the 

Ministry.  The  action  required  of  the  Ministry  to  implement  them  has  been  taken."  (Tape  2, 
Side  B,  July  4,  2002.) 

It  did  not  occur  to  me  when  writing  that  decision  to  spell  out  in  its  final  paragraph  my 
intention  to  remain  seized  of  this  matter,  not  simply  until  such  time  as  the  series  of  orders  has 
been  complied  with  in  a  narrow  and  literal  sense,  but  until  the  complainant's  remedial  right  to 
full  compliance  with  the  Code  in  respect  of  future  practices  has  been  satisfied  in  substantial 
conformity  with  the  orders  as  read  in  the  context  of  the  findings,  conclusions  and  reasons  on 
which  they  are  based.  That  such  was  the  intended  scope  of  my  retained  jurisdiction  was  made 
clear  in  my  decision  of  May  7,  1999,  in  terms  with  which  the  Divisional  Court  stated  no 
objection.  (See  the  emphasized  parts  of  paragraphs  16  and  26  of  McKinnon  (No.  4),  supra.) 
Indeed,  it  was  only  in  the  confident  expectation  that  those  orders  would  be  fully  carried  out  in 
a  timely  way  and  in  the  spirit  of  the  detailed  reasons  provided  that  I  refrained  from  issuing  the 
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"buffering  orders"  sought  for  the  protection  of  the  complainant  during  a  transition  period  that 

I  had  assumed  to  be  in  every  respect  reasonable.  (See:  McKinnon  (No.  3),  supra,  at  D/68-69, 

paras.  343  and  348,  and  McKinnon  (No.  4),  supra,  at  D/197,  paras.  21  and  22.) 

Although  the  other  parties  appear  to  agree  with  the  Ministry  that  the  Commission 

(however  belatedly)  gave  its  approval  to  a  training  programme  intended  to  fulfil  the  twelfth 

order,  they  do  not  agree  that  conformity  with  that  approval  constitutes  full  and  proper 

implementation  of  the  order  so  as  to  leave  me  functus  officio  in  that  regard.  It  is  their 

submission,  with  which  I  agree,  that  mere  superficial  compliance  with  the  order  is  not  enough, 

and  they  relied  on  two  decisions  in  this  regard,  Canada  (A.G.)  v.  Grover  (1994),  24  C.H.R.R. 

D/390  (F.C.T.D.)  and  Canada  (A.G.)  v.  Moore  (No.  1)  (1998),  33  C.H.R.R.  D/40  (F.C.T.D.),  only 

one  of  which  need  be  examined  at  this  point. 

In  Grover,  the  Federal  Court  Trial  Division  dismissed  an  application  for  judicial  rev  iew 
of  a  Canadian  Human  Rights  Tribunal  decision  revisiting  its  earlier  order  requiring  the 
National  Research  Council  to  appoint  the  respondent,  Dr.  Grover,  to  "an  appropriate 
position".  The  Tribunal  had  previously  found  that  Dr  Grover  had  been  discriminated  against, 
and  (as  stated  at  D/392,  para  4)  it  had  ordered  that: 

The  Complainant  will  be  appointed,  at  the  earliest  opportunity  to  a  position  of 
section  head  or  group  leader.  In  the  event  that  this  Order  with  respect  to 
promotion  is  resisted  by  the  Respondent,  the  Tribunal  shall  retain  jurisdiction  to 
hear  further 

evidence  in  this  regard.  (Emphasis  added  by  the  Federal  Court.) 

Having  promoted  him  to  a  "group  head"  position  the  respondent  maintained  that  it  had 
complied  with  the  order  and  that  the  Tribunal  had  no  jurisdiction  to  consider  the 
complainant's  submission  that  the  particular  position  was  not  appropriate.  The  Tribunal 
rejected  that  argument  and  held  that  it  had  not  lost  jurisdiction  as  it  was  dealing  with  the 
matter  it  had  been  appointed  to  decide  and  was  entitled  to  give  such  clarification  and 
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assistance  as  needed  to  assure  that  its  order  was  carried  out.  After  hearing  relevant  evidence, 

the  Tribunal  found  the  appointment  in  question  inappropriate  and  decreed  that  satisfaction  of 

the  terms  of  its  order  required  Dr.  Grover  to  be  promoted  to  one  of  three  other  specifically 

named  positions.  The  thrust  of  the  Federal  Court  decision  is  caught  in  the  following  extract 

from  the  summary  provided  in  the  above  report: 

...  The  Federal  Court,  Trial  Division,  rejects  the  National  Research  Council's 
argument  that  the  fact  that  it  appointed  Dr.  Grover  to  a  position  in  response  to 
the  tribunal's  ruling  means  that  the  Tribunal  has  no  jurisdiction  to  deal  with 
the  appointment  issue  further.  To  accept  that  the  appointment  offered  by  the 
National  Research  Council  on  its  face  complies  with  the  order  without 
considering  whether  it  is  appropriate  for  Dr.  Grover  requires  a  very  narrow 
reading  of  the  Tribunal's  decision  and  would  divest  it  of  remedial  value. 

The  Tribunal  in  Grover  was  entitled  to  determine  whether  an  appointment  made  in 
accordance  with  the  letter  of  its  order  was  an  appropriate  compliance  therewith  in  the  context 
of  its  reasons  and  findings.  Similarly,  even  if,  having  provided  a  human  rights  training 
programme  of  sorts,  the  Ministry  appears  to  have  complied  with  the  letter  of  my  order,  I  am 
entitled  to  examine  the  complainant's  assertion  that  the  programme  in  question  was 
inappropriate  having  regard  to  the  reasons  and  findings  on  which  that  order  was  based. 
However,  not  only  in  that  light  do  I  find  that  there  has  been  a  failure  to  comply  with  the  order 
for  the  reasons  to  which  I  will  come,  but  I  would  so  find  even  on  the  narrow,  technical,  level  on 
which  the  Ministry  would  place  its  obligation. 

In  my  opinion,  the  issue  is  not  whether  the  orders  were  followed  pro  forma,  or  whether, 
as  counsel  for  the  Ministry  put  it,  "the  four  corners  of  the  express  orders  were  met",  but  (as 
stated  earlier)  whether  they  were  carried  out  in  good  faith  with  a  view  to  making  them 
effective.  But  even  a  literalist  would  concede  that  only  the  simplest  of  orders  needs  no 
interpretation.  (Though  unlikely  to  ask  what  is  meant  by  "stop",  an  admonished  driver  might 
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well  ask  "how  fast  is  too  fast".)  How,  then,  is  one  to  interpret  a  set  of  complex  orders  giv  en  at 
the  end  of  a  1 76-page  decision  without  reference  to  the  reasons  given,  to  the  findings  of  fact  on 
which  it  is  based  and  the  exhaustive  discussion  of  the  remedies  to  which  those  very  orders  were 
intended  to  give  effect?  And,  as  to  the  twelfth  order,  the  relevant  finding  is  one  of  rampant 
racism  permitted  as  a  condition  of  employment,  the  only  conceivable  remedy  for  which  is  the 
elimination  of  such  unlawful  discrimination,  the  "express  order"  being  but  a  means  to  that  end. 

If  that  paradigm  is  to  be  relied  upon,  the  four  corners  of  the  twelfth  order  might  be 
taken  to  be  (1)  that  the  Ministry  is  to  establish  at  its  own  expense  (2)  a  human  rights  training 
programme  (3)  that  meets  the  approval  of  the  Commission  and  (4)  is  to  be  concluded  within  six 
months  of  the  date  of  the  award.  Since  there  is  no  suggestion  that  what  was  done  was  not  done 
at  Ministry  expense,  nothing  need  be  said  in  that  regard  other  than  to  note  that,  if  in  fact  an 
appropriate  programme  was  not  established,  then  that  particular  corner  was  not  met  either.  As 
to  the  other  corners,  it  is  convenient  to  start  with  the  last. 

2.  The  Time  Requirement 

Although  (like  the  word  "stop")  the  words  "six  months"  require  no  interpretation,  it 
might  be  argued  that  the  stipulation  that  the  programme  "be  conducted  within"  that  period 
leaves  the  obligation  unclear.  The  other  parties  took  it  for  granted  that  "conducted"  means 
"completed",  as  was  certainly  my  intention.  The  Ministry  simply  ignored  the  requirement,  in 
argument  as  well  as  in  fact.  "We  heard  in  the  evidence"  it  was  submitted,  without  more,  "that, 
while  there  were  some  delays  in  implementation,  the  orders  were  implemented."  (Tape  2,  side 
B,  July  4, 2002)  Now,  since  that  which  is  underway  is  "being  conducted",  it  might  be  suggested 
that  compliance  with  the  order  only  requires  the  programme  to  be  commenced  within  six 
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months  and  that,  if  its  completion  was  intended,  the  order  should  have  required  it  "to  have 
been  conducted"  within  that  time.  Whereas  semanticists  might  debate  the  point  endlessly,  the 
sensible  reader  will  readily  reject  an  interpretation  that  removes  the  time  limit  for  the 
programme's  completion,  thereby  giving  the  Ministry  the  discretion  simply  to  abandon  it  at 
any  stage  whatsoever.  And  if  one  accepts  the  need  to  interpret  orders  in  the  context  in  which 
they  are  made,  that  the  programme  was  to  have  been  completed,  and  not  merely  started,  within 
six  months  is  obvious.  (One  might  note  as  well  in  this  regard  my  reference  to  "a  half-year's 
paid  leave  of  absence"  when  refusing  the  complainant's  request  for  an  order  providing  such  a 
leave  "until  that  training  is  completed"  (McKinnon  (No.  3),  at  D\69.)  It  follows  that,  whether  a 
"programme"  consists  of  a  lesson  prepared  or  a  lesson  given  (whether  learned  or  not),  this 
programme  was  not  completed  within  the  allotted  time. 

Unquestionably,  the  time  requirement  was  an  essential  element  of  the  order  with  which 
the  Ministry  did  not  comply  to  the  continuing  prejudice  of  the  complainant,  there  having  been 
no  evidence  to  suggest  that  the  poisoned  atmosphere  had  simply  dissipated  by  the  time  the  six 
months  were  up.  Indeed,  according  to  the  post-delivery  "Report  of  the  One-Day  Training 
Initiative,  Systemic  Change  Programme"  prepared  by  the  Ministry's  Anti-racism  Coordinator, 
Mr.  Ernie  Harris,  in  his  capacity  as  programme  coordinator:  "Facilitators  were  informed 
regularly  of  some  workplaces  with  seriously  poisoned  environments  where  restoration  of 
positive  relationships  and  healing  of  hurt  feelings  are  badly  needed".  (See  Exhibit  140,  at  page 
31.) 

What  is  particularly  disconcerting  regarding  this  failure  is  the  Commission's  unseemly 
indulgence  of  the  Ministry's  cavalier  disregard  of  the  time  line  set  out  in  the  twelfth  order. 
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That  order  (no  less  than  any  of  the  eleven  others)  was  issued  as  a  means  of  securing  the  remedy 
to  which  the  complainant  -  and  not  the  Commission  -  was  entitled  by  reason  of  the 
infringement  of  his  right.  While  it  was  certainly  envisaged  as  serving  the  interests  as  well  of  the 
many  others  also  found  to  have  suffered  racial  abuse  in  the  Centre,  that  order  was  not  issued 
for  the  benefit  of  the  Commission,  nor  was  the  Commission  given  some  discretion  to  grant  the 
Ministry  extensions  of  time  within  which  to  comply.  Whereas  an  appropriate  training 
programme  was  to  have  been  completed  by  the  end  of  October  of  1 998,  none  was  approved  by 
the  Commission  until  the  end  of  that  year,  and  delivery  of  the  programme  for  which  approval 
is  claimed  was  not  completed  until  the  following  October.  The  time  limit  set  out  in  the  order  is 
not  some  insignificant  requirement  of  which  the  failure  to  meet  may  be  shrugged  off  w  ith  an, 
"Oh  well,  it's  been  done  now"(even  assuming  that  it  has).  It  was  imposed  for  the  protection  of 
the  complainant  who  ought  not  to  have  been  left  to  languish  in  that  poisoned  atmosphere  at  the 
whim  of  a  Ministry  that  failed  to  take  timely  action  and  a  Commission  that  failed  to  make  sure 
that  it  did. 

3.  The  Training  Programme:  Its  Unsuitability  and  the  Invalidity  of  its  Approval 
With  respect  to  the  remaining  "corners  of  the  express  order",  even  the  narrow 
approach  preferred  by  the  Ministry  necessitates  an  inquiry  into  the  meaning  and  scope  of  the 
phrases  "human  rights  training  programme"  and  "approval  of  the  Commission".  The  Code 
refers  to  fifteen  matters  in  respect  of  which  every  person  has  a  right  to  equal  treatment  without 
workplace  discrimination  or  harassment,  namely:  race,  ancestry,  place  of  origin,  colour,  ethnic 
origin,  citizenship,  creed,  sex,  sexual  orientation,  age,  record  of  offences,  marital  status, 
same-sex  partnership  status,  family  status  or  disability.  A  literal,  out-of-context,  reading  of  the 
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"express  order"  would  require  the  training  programme  to  deal  with  all  of  these  prohibited 
grounds,  and  the  approval  by  the  Commission  of  anything  less  would  be  defective.  While  such 
a  programme  properly  constructed  and  delivered  might  not  be  a  bad  thing,  it  is  not  the  one  the 
Ministry  provided.  Having  apparently  departed  from  the  "four  corners  of  the  express  order" 
long  enough  to  visit  its  decisional  context  so  as  to  narrow  the  scope  of  its  obligation  thereunder 
to  matters  of  racial  discrimination  and  harassment,  the  Ministry  returns  to  the  comfort  of  the 
four-cornered  order  to  claim  as  proof  of  full  compliance  the  Commission's  approval  of  its 
"Systemic  Change"  training  programme  -  a  virtually  ready-to-go  programme  designed  for 
different  purposes  in  response  to  other  orders  and  only  modestly  modified  to  include  racial 
issues  in  a  last-ditch  attempt  to  meet  the  objectives  of  the  order,  as  I  find  the  evidence  clearly 
shows. 

To  begin  with,  the  order  cannot  be  said  to  have  been  complied  with  if  its  time  line  and 
approval  requirements  were  not  met.  In  this  case  not  only  was  the  programme  neither  started 
nor  completed  by  the  Ministry  within  the  time  prescribed,  but  its  approval  by  the  Commission, 
not  having  been  given  within  the  required  time  either,  is  invalid  and  cannot  be  used  to  the 
detriment  of  the  complainant  so  as  to  foreclose  a  consideration  of  matters  that  would  otherwise 
be  within  my  jurisdiction  to  examine.  But  quite  apart  from  the  issue  of  timeliness,  upon  careful 
scrutiny  I  find  the  apparent  approval  of  the  Commission  to  have  been  invalid  for  other  reasons 
as  well. 

The  evidence  of  the  Commission's  "approval"  of  the  Ministry's  "human  rights  training 
programme"  consists  of  a  series  of  congenial,  eleventh-hour,  letters  exchanged  between  them 
culminating,  long  after  a  deadline  to  which  no  reference  is  ever  made,  in  the  letter  of  December 
21, 1998,  sent  by  Remy  M.  Beauregard,  Executive  Director  of  the  Commission,  to  Morris  Zbar, 
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an  Assistant  Deputy  Minister  with  the  respondent  Ministry  (Exhibit  1 37).  I  was  taken  aback  by 
its  author's  expression  of  gratitude  for  a  meeting  held  (at  long  last)  with  a  Ministry  official  to 
discuss  the  matter  a  week  before  the  expiration  of  the  deadline,  and  of  the  pleasure  over  their 
joint  planning  efforts  which  they  continued  to  pursue  until  long  afterwards.  That  letter  reads 
as  follows: 

Dear  Mr.  Zbar: 

Re:  Michael  McKinnon  and  the  Ministry  of  the  Solicitor-General 

and  Correctional  Services 

Board  File  No.  BI-01 15-92  and  BI-0033-95 

Decision  No.  98-0-1 

Thank  you  for  meeting  with  me  and  Commission  staff  on  October  21  and  for 
your  follow-up  letter  dated  November  17,  which  unfortunately  did  not  arrive  in 
this  office  until  December  10. 

We  have  reviewed  the  revised  package  sent  to  us  by  Mr.  Harris  and  have  sent 
our  specific  comments  to  him  at  Bell  Cairn.  In  our  opinion,  the  training  package 
satisfies  our  expectations  sufficiently  to  comply  with  order  #  12  of  the  above 
Board  of  Inquiry  decision.  A  copy  of  those  comments  is  attached  to  this  letter. 
I  am  very  pleased  with  the  co-operative  effort  between  our  respective 
organizations  and  look  forward  to  working  further  with  you  in  the  new  year. 
Compliments  of  the  season  to  you  and  your  staff. 

Mr.  Beauregard's  letter  must  be  examined  in  the  context  of  the  circumstances  that  led 
to  it.  The  original  "package"  referred  to  as  having  been  "revised"  was  the  Systemic  Change 
Programme  training  manual  or  package  produced  jointly  by  the  Ministry  and  the  Ontario 
Public  Service  Employees  Union  (OPSEU)  as  the  result  of  a  Grievance  Settlement  Board 
("GSB")  order  in  relation  to  a  corrections  officer  who  was  therein  acknowledged  to  have 
suffered  gender-based  discrimination  over  the  course  of  her  employment  at  the  Windsor  Jail. 
Having  been  developed  pursuant  to  the  terms  of  the  so-called  "O'Brien  Settlement",  the 
original  package  submitted  to  the  Commission  in  the  hope  that  it  would  either  pass  muster,  or 
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at  the  least  buy  time,  was  designed  to  deal  only  with  gender  issues  and  had  nothing  to  do  with 

racial  discrimination,  as  was  readily  acknowledged  by  Mr.  Harris  in  his  evidence.  (December 

19,  2001,  Tape  2,  Side  A;  and  see  Exhibit  186.) 

Although  he  was  the  Ministry's  Anti-racism  Coordinator  in  April  of  1998  and  was 

available  to  give  advice  and  assistance  in  that  regard,  Mr.  Harris  was  not  kept  in  the  loop 

concerning  McKinnon  (No.  3),  or  the  "McKinnon  decision"  as  it  was  consistently  referred  to 

throughout  these  proceedings.  It  was  not  until  five  months  after  the  decision  that  the  Ministry 

gave  any  thought  to  its  obligation  and  hastily  referred  the  matter  through  Mr.  Harris  to  the 

Systemic  Change  Programme  Steering  Committee.  Indeed,  the  genesis  of  the  programme  and 

the  last  minute  addition  of  matters  in  answer  to  the  1998  order  is  confirmed  in  the  One-Day 

Training  Initiative  report  which  states  that:  "Realizing  that  the  Ministry  was  already  in  the 

process  of  designing  the  Systemic  Change  Training  Programme  for  dealing  with  similar  issues, 

the  Steering  Committee  agreed  to  present  the  Systemic  Change  Package  to  the  Human  Rights 

Commission  for  its  review  and  possible  endorsement."  (Exhibit  140,  page  21.)  However,  as  seen 

in  Mr.  Beauregard's  letter  of  October  19,  1998,  addressed  to  the  Ministry's  Legal  Services 

Branch,  the  Commission  was  unwilling  simply  to  rubber-stamp  that  package  as  sufficient  for 

the  purposes  of  my  order.  That  letter  (Exhibit  181)  begins  as  follows: 

In  response  to  your  letter  and  submission  of  the  proposed  training  package 
dated  September  16, 1998, 1  am  providing  the  following  comments.  As  you  are 
aware,  the  Board  ordered  that  the  Ministry  develop  a  human  rights  training 
programme  "that  meets  with  the  approval  of  the  Commission",  and  it  is  in  this 
spirit  that  these  comments  are  made.  Commission  approval  is  contingent  upon 
the  Ministry  developing  training  that  complies  with  the  recommendations 
outlined  in  this  letter. 

Amongst  the  comments,  recommendations  and  requirements  made  in  the  remaining 
pages  of  this  letter  are  these: 

...  Managers  need  to  be  trained  in  developing  equitable  work  sites  as  well  as 
effectively  responding  to  incidents  of  discrimination  and  harassment  involving 
employees,  inmates  and  other  customers  ... 

The  focus  of  the  training  should  be  broadened  to  include  equipping  staff  to 
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"provide  positive  measures  of  reinforcement  towards  the  inmates  in  order  to 
discourage  discriminatory  conduct"  as  indicated  by  the  Board  Chair  [in 
McKinnon  (No.  3)]. 

The  overall  design  of  the  course  must  focus  more  on  the  Human  Rights  Code  and 
less  on  Workplace  Discrimination  and  Harassment  (WDHP)  policy  and 
procedures.  Order  #  12  specifically  says  "human  rights  training" 
Course  objectives  must  reflect  the  fact  that  this  is  "human  rights  training  and 
that  it  is  being  implemented  in  compliance  with  the  instant  Board  of  Inquiry 
(Human  Rights)  decision. ... 

[The  training  package]  is  almost  silent  on  the  very  issue  at  the  heart  of  the 
incidents  which  occurred  in  the  Metro  East  Detention  Centre  and  many  similar 
incidents  repeated  in  the  currently  identified  complaints  system-wide. ... 


Particular  treatment  of  principles  associated  with  Aboriginal  culture  and 
current  issues  faced  by  First  Nations  people  is  to  be  included  in  the  package. ... 

This  letter  led  to  the  meeting  of  October  21  and  the  follow-up  letter  of  November  17 

(Exhibit  No.  141)  in  which  Mr.  Zbar  indicated  the  Ministry's  intention  to  adjust  its  programme 

in  accordance  with  those  recommendations  and  promised  as  well  that: 

...  In  addition  to  the  one-day  sessions,  specialized  training  is  being  developed  to 
equip  managers  with  knowledge  of  social  policy  related  to  human  rights  and  to 
provide  them  with  skills  for  dealing  effectively  with  diversity  in  their 
workplaces.  The  package  will  be  revised  to  address  your  concerns  about  a  lack  of 
scenarios  dealing  with  racial  discrimination  with  special  focus  on  aboriginal 
issues. ...  [and]  provide  managers'  training  course  content  and  ensure  the  course 
includes  case  law  and  Human  Rights  as  social  policy ...  [The  double  emphasis  is 
that  of  Mr.  Zbar.] 

The  revised  package  referred  to  in  Mr.  Beauregard's  letter  of  December  21  was 
received  by  Mr.  Ted  Shaw,  Education  Officer  at  the  Commission,  under  cover  of  a 
memorandum  from  Mr.  Ernie  Harris  dated  November  30,  1998,  and  the  specific  comments 
referred  to  by  Mr.  Beauregard  are  contained  in  Mr.  Shaw's  reply  of  December  21.  (Both  letters 
are  found  in  Exhibit  142.)  The  memorandum  from  Mr.  Harris  reads  in  part  as  follows: 
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Attached  is  a  revised  copy  of  the  participant  Package  promised  by  ADM  Zbar. 
As  you  will  notice,  the  Human  Rights  Code  has  been  introduced  earlier  and 
given  a  more  central  focus  in  the  package.  The  introduction  of  the  package 
makes  mention  of  the  rationale  for  the  training. ... 

We  have  decided  to  provide  additional  training  to  our  facilitators  to  better 
prepare  them  for  the  effective  facilitation  of  racism  and  aboriginal  issues  added 
to  the  package. 

I  have  also  included  some  of  the  awareness,  knowledge  and  skills  we  believe  will 
form  the  basis  of  Managers'  training. ... 

Mr.  Shaw's  reply  to  Mr.  Harris  begins  this  way: 

In  response  to  your  memo  dated  November  30, 1998, 1  have  reviewed  the  content 
of  the  participant's  package  and  discussed  it  with  Rimy  M.  Beauregard.  We 
have  agreed  that  the  package  fulfills  the  Commission's  expectations  to  provide 
approval  and  will  communicate  this  to  the  Assistant  Deputy  Minister's  office. 

In  the  end,  while  the  manual  or  "package  of  materials"  referred  to  had  been  developed 
to  the  point  of  completion  to  serve  an  entirely  different  purpose  and  the  training  of 
"facilitators"  to  deliver  it  was  all  but  accomplished,  a  small  part  dealing  with  racial  matters 
was  added  to  it  as  the  result  of  the  meeting  between  Mr.  Beauregard  and  Mr.  Zbar  concerning 
the  "McKinnon  Decision".  In  effect,  a  few  "scenarios"  involving  racial  issues  were  added  to  a 
longer  list  to  be  dealt  with  in  a  programme  that  many  witnesses  testified  was  already  too 
cramped  for  the  one  day  allotted  for  dealing  with  its  original  objectives  -  a  misgiving  shared  by 
the  Commission,  as  can  be  seen  in  Mr.  Shaw's  letter  to  Mr.  Harris,  which  continued  as  follows: 
I  have  some  comments  [the  first  and  last  of  which  are  set  out]  which  may  help 
you  in  making  some  minor  content  changes  to  clarify  some  of  the  information 
about  the  Code  contained  in  the  manual. 

Rationale:  We  think  you  are  trying  to  achieve  a  great  many 
objectives  with  one  day  of  training.  We  expect  that  program 
facilitators  will  introduce  the  training  with  an  explanation  of  the 
importance  of  the  Human  Rights  Code  and  the  relevance  of  the 
McKinnon  decision. ... 
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It's  unclear  how  you  intend  to  implement  the  "Case  Studies"  in  the 
training.  At  the  very  least,  the  "Dale — Preventing  Discrimination" 
should  be  used  at  the  Metro  East  location." 

Obviously,  to  comply  with  the  order  the  programme  delivered  must  be  the  one 
approved,  both  in  content  and  in  execution;  and  if  it  failed  in  these  expectations,  as  the 
complainant  alleges,  it  would  not  be  the  programme  the  Commission  "approved",  any  more 
than  would  be  a  substituted  course  on  "inmate  control".  But  of  more  importance  than  whether 
the  Ministry  satisfactorily  complied  with  the  terms  of  the  approval  is  whether  the  Commission 
approved  a  programme  of  the  kind  contemplated  by  the  order.  After  all,  if  the  Commission 
(whether  by  carelessness  or  complicity)  approved  a  course  on  inmate  control  as  "fulfilling  its 
expectations"  in  respect  of  the  order,  that  ostensible  approval  would  be  of  no  force  or  effect. 
The  kind  of  training  programme  contemplated  by  the  order  can  only  be  defined  in  relation  to 
its  purpose,  as  the  Ministry  concedes  by  narrowing  the  scope  of  its  responsibility  under  the 
order  to  dealing  with  racial  issues.  Clearly,  it  is  not  to  be  a  programme  to  provide  training  with 
respect  to  just  any  human  rights  issue  picked  at  random  (such  as  age  discrimination,  or  the 
handling  of  records  of  offences);  nor  is  it  to  be  one  that  deals  with  all  fifteen  kinds  of  human 
rights  issues  covered  by  the  Code.  Rather,  having  regard  to  requirements  of  time,  place  and 
purpose,  it  is  a  programme  that  must  deal  with  the  issue  of  racism  at  the  Toronto  East 
Detention  Centre  in  a  comprehensive  and  expeditious  way  in  order  to  remedy  the  violation  of 
the  complainant's  right  to  be  free  in  that  workplace  from  discrimination  because  of  his  race, 
ancestry,  or  ethnic  origin.  A  belated  minor  addition  to  some  other  Ministry-wide  programme 
by  way  of  lip-service  to  that  order  does  not  qualify  as  such  a  programme. 

The  1998  decision  reviewed  in  considerable  detail  the  managerial  misconduct  that 
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actively  contributed  to  the  racially  poisoned  atmosphere  of  the  Centre  and  recklessly  permitted 
it  to  flourish,  the  most  reprehensible  instances  of  which,  it  is  be  remembered,  consisted  of  the 
abuse  of  power  by  those  at  the  highest  levels:  Mr.  Simpson,  Superintendent,  and  Mr.  Hume, 
Senior  Assistant  Superintendent  (as  the  office  was  then  called).  Following  that  review,  it  was 
concluded  (McKinnon  (No.  3),  supra,  in  para.  294,  D/60  and  para.  301,  D/62)  that: 

...  the  failure  of  its  managers  to  take  appropriate  and  timely  measures  to  deal 
with  the  conduct  complained  of  constituted  an  infringement  by  the  Ministry  of 
Mr.  McKinnon's  right  to  equal  treatment  without  discrimination  because  of 
race,  ancestry  or  ethnic  origin  in  that  the  employer  permitted  a  "poisoned 
environment"  to  exist  as  a  condition  of  employment  affecting  the  complainant 
differently  from  others. ... 

It  is  obvious  from  a  review  of  the  evidence  that  the  workplace  environment  of 
the  Centre  was  poisoned  by  racial  harassment  and  discrimination,  and  that  such 
efforts  as  were  undertaken  to  address  it  were  inadequate  and  often  begrudged. 
Mr.  McKinnon's  requests  for  action  were  viewed  with  suspicion  and  either 
ignored,  mishandled  or  met  with  undue  delay,  as  were  the  complaints  of  several 
others. 

The  training  programme  contemplated  by  the  order  was  to  have  focussed  primarily  on 
managerial  personnel,  it  was  to  have  concerned  racial  discrimination,  it  was  to  have  been  a 
stand-alone-programme,  and  it  was  to  have  been  carried  out  primarily  at  and  for  the  Toronto 
East  Detention  Centre.  Instead,  however,  the  programme  delivered  was  designed  for  Ministry- 
wide  purposes  regarding  a  host  of  other  matters,  with  insufficient  time  devoted  to  racial  issues 
of  the  kind  described  in  the  1998  decision,  and  with  inadequate  emphasis  on  the  training  of  any 
managers,  let  alone  the  depth  of  training  that  a  reading  of  the  decision  shows  to  have  been 
necessary  for  the  Centre's  management  at  all  levels.  Thus,  as  it  was  not  a  programme  of  the 
kind  ordered,  there  was  no  approval  of  an  appropriate  programme.  Had  the  narrower,  more 
focussed,  programme  envisaged  been  vigorously  pursued  at  the  Centre  (regardless  of  where 
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else),  the  order  might  have  been  carried  out  within  the  allotted  time  with  some  prospect  of 
success.  In  hindsight,  however,  whether  a  programme  confined  to  the  Centre  could  have  had 
lasting  success  is  uncertain  in  light  of  the  present  submissions  as  to  broader  systemic  remedies 
required  to  prevent  its  reinfection  from  other  contaminated  sources  within  the  Ministry. 

Provided  that  the  execution  of  the  order  is  not  thereby  placed  in  jeopardy,  no  objection 
can  reasonably  be  taken  to  a  programme  of  implementation  simply  because  it  is  Ministry-wide; 
indeed,  it  is  a  feature  to  be  applauded;  but  its  fulfilment  cannot  be  placed  on  hold  for  however 
long  it  takes  the  Ministry  to  work  out  some  grand  design  the  scope  of  which  exceeds  (or,  as  in 
this  case,  falls  short  of)  the  purpose  of  the  order.  Curiously,  the  Ministry's  position  is  that  it 
was  a  perfectly  appropriate  response  to  the  order  to  add  a  small  segment  on  racism  to  its 
Systemic  Change  Training  Programme  designed  for  other  purposes,  but  that  (even  if  I  have 
some  jurisdiction  to  fashion  new  orders,  which  it  denies)  "the  Board's  jurisdiction  with  respect 
to  the  crafting  of  any  new  remedies  may  relate  only  to  Mr.  McKinnon  and  the  TEDC,  as  his 
complaint  was  of  a  poisoned  work  environment  at  TEDC.  As  the  complaint  was  not  a 
complaint  of  systemic  discrimination  in  the  Ministry,  there  is  no  evidentiary  basis  on  which 
this  Board  may  order  systemic  remedies."  (See  the  Ministry's  written  submissions,  page  16.) 
Whereas  the  notion  implicit  in  that  submission,  that  in  fulfilment  of  my  order  the  Ministry  can 
do  that  which  I  had  no  authority  to  direct  it  to  do,  may  appear  tenable  on  the  premise  that  the 
greater  includes  the  lesser,  it  happens  that  the  broad  initiative  taken  jointly  by  the  Ministry 
and  OPSEU  in  fulfilment  of  a  Grievance  Settlement  Board  order  failed  to  properly  include  the 
narrower  objectives  of  my  order.  More  perturbing,  however,  is  the  attitude  revealed  by  that 
submission,  namely,  that  if  in  fact  there  is  a  racist  atmosphere  at  the  Centre  that  only  a 
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systemic  remedy  can  cure,  this  Board  cannot  make  such  an  order  and  the  Ministry  is  thus  free 
to  permit  the  poisoned  environment  of  the  complainant's  workplace  to  continue  by  further 
inaction.  To  the  anticipated  protestation  that  this  is  an  unfair  and  offensive  suggestion,  one 
need  only  point  to  the  complainant's  fourteen  years  of  misery,  the  last  four  of  which  are  post- 
decision,  and  to  over  half  a  dozen  major  reports  making  important,  but  consistently  ignored, 
recommendations  for  change  and  condemning  the  Ministry's  lack  of  action. 

On  the  other  hand,  if  the  Ministry  truly  believes  that  an  order  confined  to  "Mr. 
McKinnon  and  the  TEDC"  can  cleanse  his  workplace,  if  it  needs  cleansing ,  why  is  it  on  record 
as  far  back  as  August  of  1995  as  agreeing  with  OPSEU  that  "in  order  to  eliminate  sexual 
harassment  and  discrimination  in  the  Ministry  a  systemic  solution  was  required"?  (See  Exhibit 
186,  Tab  13,  page  2.)  That  racial  harassment  and  discrimination  should  be  dealt  with  less 
vigorously  than  sexual  harassment  and  discrimination  is  clearly  unacceptable;  and  if  a 
Ministry-wide  systemic  solution  is  required  to  eliminate  the  one,  there  can  be  no  doubt  that  it  is 
required  to  eliminate  the  other.  Of  course,  the  Ministry's  position  may  simply  be  a  function  of 
its  perception  of  damage  control:  it  objects  to  any  order  of  this  Board  having  application 
beyond  the  walls  of  the  Toronto  East  Detention  Centre  because,  in  its  view,  the  elimination  of 
racism  in  any  of  its  institutions  is  best  accomplished  by  purely  internal  processes.  As  counsel 
for  the  Commission  put  it  in  argument:  "The  Ministry,  I  think,  in  defence  to  this  complaint  of 
ongoing  discrimination  by  Michael  McKinnon  holds  up  the  Systemic  Change  Programme  and 
says,  'Nothing  else  is  required.  We  are  doing  all  that  we  need  to  do.  Don't  interfere,  Professor 
Hubbard,  we're  doing  it'."  However,  not  only  does  its  track  record  in  this  regard  give  serious 
pause,  but,  having  responded  to  this  Board's  order  by  including  some  treatment  of  racial 
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discrimination  in  the  initial  programme,  the  Ministry  seems  resolved  to  exclude  such  issues 
from  that  programme  in  the  future.  (See,  again,  Exhibit  186,  Tab  13.) 
4.  The  Training  Programme:  Its  Failed  Execution 

The  Systemic  Change  Training  Initiative  involved  one-day  sessions  spread  over  several 

months  to  accommodate  the  Ministry's  very  large  workforce.  Having  been  designed  in 

response  to  the  O'Brien  Settlement,  the  satisfaction  of  the  terms  of  which  remained  the 

programme's  central  purpose,  each  session  was  led  by  a  pair  of  programme  facilitators,  one 

from  management,  the  other  from  the  union.  The  three  facilitators  who  gave  evidence  at  this 

hearing  were  Vince  Daley,  appointed  by  the  employer,  and  Tony  Weekes  and  Anthony  Simon, 

appointed  by  OPSEU.  According  to  them  all,  the  managers  did  not  receive  training  of  the  scope 

and  character  recommended  by  the  Commission.  Moreover,  as  Mr.  Harris  confirmed  in  his 

evidence,  the  Ministry  has  not  yet  provided  the  additional  specialized  training  promised  to  be 

developed  "to  equip  managers  with  knowledge  of  social  policy  related  to  human  rights  and  to 

provide  them  with  skills  for  dealing  effectively  with  diversity  in  their  workplaces".  In  fact, 

after  several  questions  in  that  regard  he  finally  admitted  that  he  had  not  even  been  asked  to 

begin  to  prepare  anything. 

Vince  Daley  (whose  evidence  in  this  regard  can  be  found  on  Side  B  of  Tape  1  for  August 
31,  2001)  testified  that  the  participants  at  each  session  were  to  come  from  a  mix  of  job 
classifications,  and  that  "we  were  advised  that  there  should  be  a  minimum  of  two  managers, 
senior  managers,  per  session."  He  was  taken  through  the  "Systemic  Change  Training  Program 
Session  Evaluation  Summary  Forms"completed  by  him  on  a  weekly  basis  during  delivery  of 
the  programme  (Exhibit  101) ,  and  these  confirmed  the  very  low  turnout  of  managers  at  these 
sessions.  He  said  that  participants  commented  on  the  absence  of  managers  as  showing  a  lack  of 
good  faith,  and  that  the  feeling  amongst  them  was  that  "management  needs  the  training  more 
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than  anyone".  The  attendance  of  superintendents,  deputy-superintendents  and  other  managers 
does  not  appear  to  have  been  made  compulsory,  nor  is  there  any  evidence  of  consequences 
visited  upon  those  who  failed  to  attend.  When  asked  by  complainant's  counsel  whether,  "as  a 
management  representative  facilitator,  [he]  thought  this  one  day  training  programme  was 
effective  in  fulfilling  the  goals  that  it  had  set  out,"  he  replied: 

A.  In  providing  information  to  the  participants  it  was  an  eye-opener.  In  terms  of 
the  effectiveness  I  would  have  to  say  overall,  no.  And,  I  guess,  the  main  reason 
has  to  do  with  some  of  the  matters  that  was  raised  earlier.  Too  much 
information,  too  short  a  space  of  time.  The  belief  also  that  it's  "CYOA"  -  the 
Ministry's  attempt  to  cover  themselves  in  issues  that  were  very  contentious  and 
that,  "Hey,  here  we  go  again."  The  fact  that  there  weren't  many  senior 
managers  there  also  contributed  to  the  belief  that  this  really  wasn't  a  dedicated 
attempt  at  correcting  the  workplace  issues,  or  in  making  a  kind  of  gentler,  more 
understanding  workplace  for  line  staff. 

Q.  And,  since  you  are  a  manager  at  the  Toronto  East  Detention  Centre  which  is 
where  Mr.  McKinnon  also  works,  can  you  tell  us  whether  the  training  made  any 
difference  at  the  Toronto  East  Detention  Centre  after  the  programme  had  been 
delivered.  Did  you  notice  any  difference? 

A.  When  I  returned  to  the  facility  after  being  on  the  road  with  the  programme,  I 
didn't  discern  any  significant  difference  in  the  workplace  in  terms  of  people's 
conduct  to  people.  The  labour  environment  in  terms  of  working  together  to  deal 
with  a  problem  that  faces  all  stakeholders  -  as  a  matter  of  fact  I  sensed  that 
people  became  more  careful  and  coy  in  how  they  went  about  doing  acts  that 
would  be  considered  as  unprofessional  in  the  workplace  or  discriminatory  or 
harassing.  Overall,  I  didn't  discern  a  difference  after  the  programme. 

Mr.  Weekes  and  Mr.  Simon  also  attested  to  the  lack  of  management  participation  in  the 

programme,  and  they,  too,  were  taken  through  their  reporting  forms  confirming  this  to  have 

been  the  case  (Exhibits  103  and  104).  Mr.  Weekes  observed  that,  while  the  programme  was 

extended  by  adding  sessions  for  managers,  the  appropriate  mix  of  management  and  line  staff 
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was  lost,  thereby  thwarting  one  of  the  programme's  objectives.  While  Mr.  Harris  testified  that 

there  was  an  effort  made  to  provide  a  participant  structure  as  close  as  possible  to  that  of  the 

previous  sessions,  he  acknowledged  that  there  were  only  two  or  three  corrections  officers  in 

these  make-up  classes. 

In  his  weekly  evaluation  form  of  June  16, 1999  (found  in  Exhibit  104),  Mr.  Simon  had 
written  that:  "Jim  Morris,  HR  Consultant  from  the  regional  district  office,  was  conspicuously 
absent.  No  notification  or  explanation  for  his  absence  has  been  forwarded.  This  sends  a  very 
negative  message  in  light  of  previous  concerns  stated  by  facilitators.  Also  other  participants 
having  the  opportunity  to  see  the  participants'  list  have  noticed  the  absence."  (It  may  be  noted 
here  that  the  same  Mr.  Morris  was  implicated  in  the  1998  decision.)  Mr.  Simon  was  questioned 
about  this  by  counsel  for  the  complainant  as  follows  (September  4,  2001,  Tape  3,  Side  A): 
Q.  Could  you  just  tell  us  a  little  more  about  who  Jim  Morris  is? 
A.  Well,  as  stated  here,  he  is  one  of  a  couple  of  human  resources  consultants 
paid  by  this  Ministry  to  act  in  that  position  in  the  Southern  region  -  at  least  he 
was  at  that  point  in  time.  Mr.  Morris  was  a  high  profile  person.  Most  people 
knew  him.  I  believe  this  was  in  ...  Etobicoke.  So  most  of  the  participants  in  the 
class  actually  knew  who  he  was,  or  who  he  is,  and  when  they  signed  in,  most 
participants,  being  Corrections,  would  look  at  the  sheet,  just  glance  at  the  sheet, 
to  see  who  actually  was  going  to  be  in  the  class.  And  most  of  them  noted  that  he 
wasn't  there,  and  my  partner  and  I  thought  it  was  very  unprofessional  for 
somebody  in  that  category  of  management  not  to  even  contact  us,  or  the 
coordinator  of  the  systemic  change  programme  to  let  him  know  that  he  wasn't 
coming.  We  were  not  aware  of  any  reason  why  he  should  not  have  been  at  that 
class.  And  I  think  the  rest  of  it  is  -  it  really  did  send  a  negative  message, 
especially  as  we  had  been  complaining  before  about  the  lack  of  managers 
attending.  We've  had  many  times  when  people  were  supposed  to  show  up  and 
we'd  get  a  call  that  they're  not  going  to  be  there  without  a  reason.  Of  course, 
they  were  senior  and  more  in  -  they  were  in  managerial  positions  that  we  as 


-37- 


individuals,  myself  or  my  manager  partner,  could  really  not  do  anything  about 

it.  We  would  just  have  to  relay  that  information  to  Mr.  Harris. 

Q.  And  when  you  relayed  that  information  to  Mr.  Harris,  would  you  get  any 

response? 

A.  No.  Absolutely  not. 

Mr.  Harris  admitted  that  management  absenteeism  was  drawn  to  his  attention,  but  he 

attributed  it  in  large  part  to  labour  difficulties  that  took  the  managers  elsewhere.  However,  the 

evidence  showed  that  this  could  at  most  account  for  but  a  few  sessions  of  a  programme  that 

took  months  to  deliver.  During  cross-examination  by  counsel  for  the  complainant,  Mr.  Harris 

was  taken  through  the  weekly  evaluation  forms  sent  to  him  by  the  facilitators,  one  of  which 

contained  a  handwritten  note  to  him  signed  by  the  co-facilitators  stating  that:  "Having  completed 

our  second  week  of  facilitations,  we  are  very  concerned  about  the  intensity  of  anger  expressed 

by  participants  against  management  (both  localised  and  corporately).  Participants  recognize 

and  acknowledge  problematic  people  within  their  own  categories,  however  they  view  the 

absence  of  management  as  an  indication  that  they  are  not  willing/wanting  to  resolve  the 

problem  in  the  workplace."  (Exhibit  103,  February  18th  entry.)  Mr.  Harris  then  acknowledged 

(Tape  1,  Side  B,  December  19,  2001)  that  during  the  first  two  weeks  of  the  programme: 

...  my  facilitators  were  telling  me  consistently  that  the  managers  were  not 
attending  as  scheduled  and,  as  I  said,  my  understanding  of  "managers"  were  the 
superintendents  and  deputy  superintendents  -  that  was  my  understanding.  And 
I  tried  to  deal  with  that. ...  I  agree  with  you.  I  agree,  from  the  start  of  February  9th 
to  around  the  middle  of  March  this  was  the  complaint  I  was  getting.  Managers, 
especially  superintendents  and  deputy  superintendents,  were  not  attending  as 
they  were  scheduled,  and  that's  what  I  responded  to,  that's  what  I  tried  to  deal 
with.  I  worked  on  it,  talked  to  the  people  I  report  to,  Morris  Zbar  and  others, 
and  said  "get  the  managers  out  there". 

That  its  managers,  "especially  superintendents  and  deputy  superintendents",  should 
play  truant  in  such  numbers  as  to  bring  the  programme's  coordinator  to  the  Assistant  Deputy 
Minister's  door  pleading  to  "get  them  out  there"  speaks  volumes  about  the  Ministry.  Even  if  it 
was  only  for  the  first  five  weeks  of  the  programme,  this  was  its  crucial,  tone-setting,  period.  In 
fact,  the  problem  continued  well  beyond  the  middle  of  March,  as  the  evaluation  reports  right 
up  to  mid-May  revealed.  That  these  higher  ranking  officials  should  simply  ignore  their 
scheduled  sessions  with  apparent  impunity  seems  symptomatic  of  the  Ministry's  reactionary 
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approach  to  reform,  and  the  evidence  is  that  it  sent  a  negative  message  to  the  rank  and  file. 

Quite  apart  from  the  problems  posed  by  the  poor  turnout  of  managers,  the  quality  and 
effectiveness  of  the  training  received  by  even  the  most  receptive  participants  was  compromised 
by  a  major  programme  defect.  The  common  theme  running  through  the  comments  recorded  by 
the  facilitators  in  their  weekly  evaluation  reports,  and  testified  to  by  those  called  to  give 
evidence  in  that  regard,  is  that  there  was  "too  much  information,  too  little  time."  One  day  was 
not  enough;  and  Mr. 

Harris,  when  it  was  suggested  to  him  that  this  was  "biting  off  more  than  you  could  chew", 
rather  grudgingly  said,  "I  would  agree,  to  some  degree." 

The  facilitators  felt  ill-prepared  to  cope  with  racial  issues,  and  their  complaints  about 
the  inadequacy  of  the  additional  training  received  in  order  "to  better  prepare  them  for  the 
effective  facilitation  of  racism  and  aboriginal  issues  added  to  the  package"  led  eventually  to 
what  was  to  have  been  a  day  long  session  to  deal  with  their  concerns.  According  to  Mr. 
Weekes,  that  meeting  proved  futile.  Because  of  the  sensitive  nature  of  the  topic  and  the 
emotions  it  evoked,  the  meeting  broke  down  and  did  not  resume  in  the  afternoon.  When 
questioned  about  this,  Mr.  Harris  seemed  uncertain  of  just  what  meeting  was  being  referred  to. 
He  had  a  recollection  of  a  heated  discussion  with  the  facilitators  regarding  racism,  but  said  that 
the  meeting  where  that  occurred  was  completed.  His  evidence  gave  no  reason  to  suspect  the 
general  accuracy  of  that  of  Mr.  Weekes  in  the  following  exchange  that  occurred  during 
redirect  examination  (September  4,  2001, Tape  2,  Side  B): 

Q.  You  were  asked  about  the  one-day  racism  training  that  Mr.  Harris  was  going  to 

conduct  because  the  facilitators  had  raised  some  concerns  about  it? 

A.  Yes. 

Q.  This  would  have  been  before  the  roll-out? 
A.  Yes. 

Q.  And  you  had  stated  that  the  session  had  broken  down  ...  Can  you  just  explain  to  us 
why  the  session  broke  down? 

A.  Well,  some  facilitators  were  saying  that,  basically,  you  know,  they  have  never 
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experienced  racial  discrimination  because  of  their  colour  and  their  ancestry,  and  it 
would  be  like,  you  guys  -  you  know,  referring  to  myself  and  other  black  facilitators  - 
you  would  know  much  more  about  that  than  we  would  -  meaning  they're  people  of 
European  ancestry.  There  was  one  woman,  she  turned  around  and  said,  "Of  course  I 
wouldn't  know  how  to  handle  that  because  I've  never  experienced  it."  And  it  came 
down  to,  basically:  who  feels  it,  knows  it.  This  was  said  in  the  training  session.  So 
there  was  some  controversy  there,  you  know,  some  turbulence  in  the  room  as  to,  well, 
what  do  we  do  next,  and  what  do  we  do  next,  and  it  just  fizzled  out.  That  was  what 
actually  happened,  and  we  -  I  think  we  broke  for  lunch,  and  then  the  rest  of  the 
evening  was  dealing  with  something  else.  During  that  session  I  believe  one  facilitator 
handed  in  his  resignation. 
Q.  Was  the  session  completed? 

A.  No,  no,  it  was  -  it  did  not  get  started  effectively,  so  it  would  be  an  injustice  to  say 
it  was  completed.  It  was  not  completed. 

The  response  to  the  Commission's  requirement  that  there  be  some  "particular 
treatment  of  principles  associated  with  Aboriginal  culture  and  current  issues  faced  by  First 
Nations  people"  was  the  addition  of  the  so-called  "Dale  scenario",  which  Mr.  Harris  said  would 
have  involved  about  forty  minutes  of  the  one-day  session.  The  facilitators  testified  that  they 
were  told  that  the  scenario  was  inserted  "at  the  insistence"  of  the  Commission  as  a  result  of  the 
McKinnon  decision  of  which  they  were  given  a  one-page  summary.  In  his  evidence,  Mr.  Harris 
confirmed  that  the  facilitators  were  given  neither  information  nor  instruction  regarding  that 
decision,  other  than  a  "summary"  which  he  said  consisted  simply  of  the  twelve  orders  with 
which  it  concluded.  His  explanation  was  that  he  thought  the  orders  standing  alone  were 
sufficiently  instructive  in  that  some  of  them  named  managers  against  whom  damages  in 
specified  amounts  had  been  awarded,  and  that  reading  those  orders  would  teach  the 
participants  that  they,  as  well  as  the  employer,  could  suffer  unwanted  consequences  for 
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improper  conduct. 

I  gather  from  that  disingenuous  rationalization  that,  in  the  end,  the  lesson  was  not 
"don't  do  this  because  it  really  hurts  the  victim  for  these  reasons",  but  rather  "don't  do  this,  or 
you  might  get  hurt."  And,  of  course,  perhaps  Mr.  Harris  was  unaware  (as  I  was  until  inf  ormed 
of  it  at  this  hearing)  that  the  Ministry  had  used  taxpayers'  money  to  pay  on  behalf  of  the 
named  respondents  the  sums  awarded  against  them.  Ironically,  as  the  Ministry  knew  full  well 
when  it  decided  to  underwrite  their  misbehaviour,  my  refusal  to  accede  to  the  submission  that 
it  be  directed  to  dismiss  these  employees  was  based  in  part  on  my  view  that  the  sums  they  were 
ordered  to  pay  were  penalty  enough.  (McKinnon  (No.  3),  supra,  D/69,  para.  347.)  The 
complainant  felt  affronted  by  this  ministerial  munificence,  and  his  counsel  regarded  it  as  a  signal  of 
support  to  the  respondents  and  an  encouragement  to  others  of  like  mind,  as  do  I.  In  my  opinion,  quite 
apart  from  any  question  of  compliance  with  the  orders  directed  at  it,  the  Ministry  undermined  one  of 
the  purposes  of  the  orders  directed  at  the  other  respondents  -  the  deterrent  purpose  alluded  to  by  Mr. 
Harris,  namely,  that  it  be  known  that  the  individual  respondents  are  personally  accountable  for  their 
arrant  misconduct.  When  asked  what  should  happen  to  such  employees,  Dr.  Ralph  Agard,  the 
Commission's  expert  on  effecting  systemic  change  in  racially  poisoned  work  environments,  replied 
as  follows  (Tape  4,  Side  A,  March  8,  2002;  emphasis  added): 

...  the  Ministry  will  tell  you  that  they  adhere  to  progressive  discipline.  Now,  I 
have  been  in  other  corporate  environments  that  also  adhere  to  progressive 
discipline. ...  The  human  resource  management  approach  that  says  "I  will  not 
discipline  you  severely  because  I  will  give  you  an  opportunity  to  change.  I  have 
some  difficulty  with  overt  racism  being  disciplined  progressively.  I  note  that  in  one 
of  the  change  tools  of  the  Ministry,  the  systemic  change  programme,  there  seems 
to  me  to  be  an  agreement  that  notwithstanding  —  and  remember  that  the 
facilitator  change  program  is  between  OPSEU  and  management  —  but 
notwithstanding  the  adherence  to  a  progressive  disciplinary  approach,  there  are 
some  violations  with  respect  to  harassment  and  discrimination  that  require 
immediate  dismissal.  When  we  get  back  to  the  individual  being  moved,  that  is  a 
normal  traditional  approach,  really  and  truly,  to  dealing  with  harassment  and 
discrimination  issues.  We  have  done  it  in  several  institutions.  We  remove  the 
harasser  and  put  them  over  in  another  environment. 

And,  when  asked  about  the  propriety  of  the  Ministry  (whose  liability  was  joint  and 
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several)  paying  on  behalf  of  the  individual  respondents  the  damages  awarded  against  them 

without  evidence  that  they  were  financially  unable  to  do  so,  Dr.  Agard's  response  (with  my 

interpolations)  was  as  follows  (Tape  4,  Side  A,  March  8): 

There  are  two  ways  to  look  at  that.  One  is  that  the  corporation  is  accepting 
responsibility  for  the  behaviour  of  the  individuals  by  therefore  paying  the 
penalty.  But  if  that's  done  in  secret  [as  it  was  here]  then  that,  I  think,  is  a 
violation  of  the  order.  My  sense  is  that  if  I  were  to  violate  the  Traffic  Act,  that  1 
was  driving  a  Purolator  Courier  vehicle  at  the  time,  that  normal  practice  would 
be  that  I  would  be  fined,  if  you  know  what  I  mean.  I  think  normal 
organizational  practice  would  say  that  I  was  therefore  liable  for  the  violation  of 
the  Traffic  Act  and  therefore  I  would  pay  whatever  that  sanction  is.  As  long  as 
that's  clear,  if  Purolator  Courier  turns  around  and  decides  they  are  going  to  pay 
for  me,  I  think  in  terms  of  behaviour  -  we're  talking  about  behaviour  now  -  that 
what  we  are  beginning  to  do  is  to  reinforce  the  behaviours  that  existed  before  I 
violated  the  Traffic  Act  [Le.,  "carelessness",  in  his  example;  "racism",  in  the 
instant  case],  unless  I  had  some  great  explanation  that  was  in  the  best  interests 
of  Purolator  Courier.  I  would  have  to  work  through,  I  think,  some 
circumstances  that  I  think  would  be  difficult  to  find,  circumstances  in  which  the 
Ministry  could  find  an  honourable  rationale  for  paying  the  individual 
requirements  without  necessarily  compromising  the  original  decision.  [Of 
course,  no  one  came  forward  from  the  Ministry  to  offer  one.] 

It  should  be  noted  that  in  the  course  of  his  evidence  Mr.  Daley  mentioned  having  read  to 
participants  a  "summary"  of  the  case  in  which  the  words  "wagon  burner"  and  "pow  wow" 
were  used,  along  with  the  word  "chief.  That  is  inconsistent  with  Mr.  Harris's  statement, 
repeated  several  times  during  cross-examination  some  months  after  Mr.  Daley's  testimony, 
that  the  only  "summary"  produced  by  the  Ministry  consisted  of  the  bare  orders.  While  one  of 
them  was  wrong,  I  have  no  reason  to  think  that  either  witness  was  untruthful  in  that  regard. 
Mr.  Daley  was  employed  at  the  Centre  and  was  familiar  with  the  McKinnon  case.  Given  the 
passage  of  time,  he  might  have  mistakenly  attributed  to  the  "summary"  some  information 
provided  from  personal  recollection,  a  possibility  that  accords  with  an  aspect  of  Mr.  Harris's 
evidence  to  be  seen  shortly.  On  the  other  hand,  if  a  summary  other  than  the  list  of  orders 
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referred  to  by  Mr.  Harris  had  been  part  of  the  participants'  package,  then,  since  its  production 
by  the  Ministry  would  have  been  in  its  interest  and  not  simply  a  matter  of  duty,  it  is  probable 
that  it  would  have  been  put  in  evidence.  Thus,  I  accept  Mr.  Harris's  statement  that  the  so- 
called  "summary"  and  the  list  of  orders  were  one  and  the  same. 

In  deference  to  the  requirement  that  the  programme  "reflect  the  fact  that  this  is  human 
rights  training  and  that  it  is  being  implemented  in  compliance  with  the  instant  Board  of 
Inquiry  (Human  Rights)  decision",  the  participants'  material  provides  this  brief 
acknowledgement  as  a  preface  to  setting  out  the  text  of  the  order:  "This  education  programme 
is  endorsed  by  the  Ontario  Human  Rights  Commission  with  respect  to  the  April  1998 
McKinnon  Decision  #  98-010,  Order  #  12,  which  states  ..."  (Exhibit  140,  page  4).  There  is  no 
other  reference  to  the  decision  in  the  material. 

The  inclusion  of  the  Dale  scenario  at  the  Commission's  "insistence"  was  unaccompanied 
by  any  message  of  positive  reinforcement  of  the  decision  or  the  order  of  this  Board,  leaving  the 
impression  of  reluctance  on  the  part  of  the  employer  -  an  impression  bolstered  by  the  fact  that, 
despite  the  Commission's  expectation  that  the  "facilitators  will  introduce  the  training  with  an 
explanation  of  the  importance  of  the  Human  Rights  Code  and  the  relevance  of  the  McKinnon 
decision",  they  were  firmly  cautioned  that  the  programme  was  not  about  Michael  McKinnon 
or  his  decision  and  that  they  should  avoid  talking  about  him  or  it.  Mr.  Daley  spoke  of  being 
"gagged"  in  this  regard,  and  Mr.  Weekes  said  the  subject  was  seen  by  the  facilitators  to  be 
"taboo". 

Mr.  Harris  testified  that  he  instructed  the  facilitators  not  to  mention  names  because  to 
do  so  would  be  to  "re-victimize"  the  individuals  in  question;  but  he  insisted  that  he  told  them 

-43  - 


they  could  talk  about  the  McKinnon  case,  the  O'Brien  Case  and  the  Haileybury  case.  While, 
as  it  happens,  there  is  evidence  suggesting  that  had  the  victims  in  those  particular  cases  been 
consulted  they  would  have  expressed  a  different  view,  to  refer  for  legitimate  purposes  to  the 
names  of  the  complainants  in  decisions  that  are  in  the  public  domain  is  not  to  re-victimize 
them.  In  any  event,  since  it  would  be  rather  awkward  to  "talk  about"  the  McKinnon  decision 
without  using  his  name  to  identify  what  was  being  talked  about,  it  is  difficult  to  see  how  this 
peculiar  instruction  could  be  carried  out  -  an  instruction,  moreover,  that  seems  to  overlook  the 
fact  that  the  participants'  material  mentions  the  "McKinnon  decision". 

Anyway,  assuming  the  facilitators  could  have  succeeded  in  talking  about  the  McKinnon 
case  without  mentioning  his  name,  what  could  they  possibly  have  said  about  it?  Mr.  Harris 
admitted  that  they  were  given  no  information  regarding  the  facts,  findings  or  reasoning  of  the 
case  by  those  charged  with  their  training.  Alarmingly,  however,  when  asked  how  they  were 
"going  to  talk  about  the  decision  if  they  weren't  given  a  copy  of  the  decision,  or  a  summary  of  the 
decision,"  his  response  was:  "Because,  in  our  discussion,  there  were  people  -  for  example,  Mr.  Daley 
-  who  worked  at  the  institution,  who  in  our  training  had  talked  about  some  of  the  details  of  that."  The 
source  and  accuracy  of  the  information  did  not  seem  to  faze  Mr.  Harris.  In  effect,  according  to 
him,  he  told  thirty-two  facilitators  from  across  the  province  that,  while  they  could  not  mention 
the  complainant  by  name,  they  could  certainly  talk  about  the  McKinnon  decision,  regarding 
which  they  were  not  officially  briefed  but  for  which  purpose  they  were  actually  expected  to 
share  with  curious  participants  their  recollections  of  rumour,  hearsay  and  innuendo  gleaned 
from  people  from  the  Toronto  East  Detention  Centre. 

If,  as  the  evidence  indicates,  even  the  small  segment  of  the  training  programme 
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belatedly  developed  with  approval  of  the  Commission  was  not  to  be  seen  to  be  about 
"McKinnon  or  his  decision",  it  is  difficult  to  understand  how  the  Ministry  can  claim  that  its 
Systemic  Change  Training  Initiative  constitutes  a  bona  fide  response  to  the  order  made  in  that 
case  and  for  the  sake  of  that  complainant.  What  ought  to  have  been  the  position  in  this  respect 
was  put  to  the  Ministry  ably  and  aptly  by  Mr.  Simon  in  his  July  23,  1999,  letter  to  Mr.  John 
Rabeau,  then  Assistant  Deputy  Minister,  Correctional  Services,  written  in  response  to  an  invitation  to 
"provide  some  feedback  relating  to  our  experiences  as  Systemic  Change  Facilitators  over  the  last 
eight/nine  months"  (Exhibit  105).  As  one  of  several  impressive  recommendations,  Mr.  Simon  wrote 
(at  page  5)  that: 

In  order  to  further  concretize  that  "real  cultural  change"  is  occurring  and  "meaningful 
canvassing  of  all  the  stakeholders"  (Ombudsman  letter  dated  December  15,1 997)  is 
being  carried  out,  the  facilitators  should  be  given  the  opportunity  to  meet  with 
O'Brien,  McKinnon,  Howe/Dalton/Loach  etc.  These  individuals  have  greatly  suffered 
simply  because  they  challenged  aberrant,  dysfunctional  management  behavior.  These 
personnel,  because  of  their  challenges,  have  been  branded  as  'misguided  deviants, 
aberrant  outsiders'  etc.  because  the  Ministry  has  traditionally  rewarded  'stability  and 
tradition'.  This  in  fact  has  been  translated  into  a  signal  of  support  to  continue  in  the 
'old  ways '.  [Author's  emphasis.] 

Indeed,  Mr.  Simon  testified  that  he  had  made  this  suggestion  before  the  training 
sessions  started,  the  following  being  his  evidence  in  that  regard  (September  4,  2001,  Tape  3, 
Side  A): 

Q.  So  I  take  it  that  that  opportunity  to  meet  with  these  individuals  [mentioned  in 
the  above  paragraph]  was  never  provided  by  the  Ministry? 
A.  No.  No.  As  a  matter  of  fact,  this  was  something  that  I  suggested  at  the 
beginning  of  the  programme  because,  if  those  -  if  it  was  because  of  these 
individuals  why  this  programme  was  implemented,  the  people  going  out  there  to 
facilitate  or  to  teach  the  new  habits  that  we  should  engage  in,  the  new  type  of 
behaviour,  should  have  the  opportunity  to  hear  first  hand  what  these  people 
went  through  so  that  when  they're  discussing  the  Haileybury,  whatever,  they 
would  be  able  to  forcefully  present  the  positive  sides  of  the  -  you  know,  "to  spin" 
as  they  say  in  today's  language,  so  that  it  could  easily  be  understood  why  these 
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things  should  not  happen  again.  But  if  you  don't  know,  if  you  never  spoke  to 
McKinnon,  you  don't  know  what  the  decision  is  all  about.  But  you  mention  that 
this  programme  was  because  of  Michael  McKinnon  and  somebody  says  "Well,  I 
work  at  the  East.  I  know  McKinnon,  and  I  know  he  did  this."  You  can't 
respond.  So  I  thought  that  those  people  were  the  stakeholders  of  this 
programme  and  they  never  had  a  chance  for  any  input.  And  I  thought,  and 
think,  that  that  was  unfair. 

Q.  What  was  the  response  when  you  raised  that  suggestion  early  on? 

A.  There  was  no  response.  There  was  -  the  type  of  responses  I  got  from  Mr. 
Rabeau,  Mr.  Fleming  -  and  I  spoke  to  them  personally  in  Etobicoke  in  December 
-  there  were  two  other  times  when  we  met  -  I  remember  speaking  to  Mr. 
Fleming  personally,  and  Mr.  Rabeau  personally,  and  even  when  he  was  in  my 
class  I  did  have  a  conversation  with  him  about  certain  aspects  of  this  letter.  The 
response  was:  "We  have  certain  expectations".  That's  a  really  great  answer,  but 
it  says  nothing.  And  that's  the  type  of  answer  that  we  get.  "We  have 
expectations  of  all  managers!".  Great!  Really  great!  If  you  want  to  call  that  a 
response,  fine. 

5.  The  "Dale  Scenario":  A  Crumpled  Cornerstone 

The  Dale  scenario  was  central  to  the  programme  submitted  to  the  Commission  which 
insisted  upon  "particular  treatment  of  principles  associated  with  Aboriginal  culture  and 
current  issues  faced  by  First  Nations  people".  Thus,  the  Commission  was  aware  of  that 
proposed  scenario  when  providing  programme  approval;  nevertheless,  Mr.  Shaw  seemed  to 
have  had  some  apprehension  about  it,  stating  that:  "It's  unclear  how  you  intend  to  implement 
the  'Case  Studies'  in  the  training." 

The  scenarios  used  in  the  training  sessions  involve  role-playing,  and  no  one  wanted  to 
play  the  part  of  Dale,  a  corrections  officer  whom  an  inmate  beckons  to  his  cell  with,  "Hey 
Chief,  could  you  come  here  a  minute?"  When  Dale  tells  him  "it  is  not  appropriate  to  refer  to 
people  using  that  name",  the  inmate  informs  Dale  that  "even  some  of  the  staff  refer  to  you  that 
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way  when  you  are  not  around."  Of  course,  in  the  circumstances  of  the  case  the  scenario  was 
supposed  to  reflect,  the  abuse  complained  of  was  not  an  inmate's  use  of  inappropriate 
language,  nor  the  suspicion  of  such  conduct  on  the  part  of  unnamed  staff  raised  by  an 
uncorroborated  accusation;  rather,  it  was  the  conduct  of  managers  and  line  staff  alike  whose 
taunts  more  often  than  not  were  aimed  directly  at  the  complainant.  Moreover,  as  pointed  out  in 
the  decision,  since  the  word  "chief  is  perfectly  neutral  in  itself  there  is  no  reason  to  think  that 
persons  otherwise  unaware  of  someone's  native  heritage  ought  to  infer  it  simply  from  hearing 
him  or  her  referred  to  in  that  way.  Its  use  was  objectionable  only  in  the  total  context  of  the 
racist  treatment  to  which  the  complainant  was  subjected  (see  McKinnon  (No.  3),  supra,  paras. 
18, 36  and  37),  and  ignorance  of  that  background  would  tend  to  make  objections  to  its  use  seem 
frivolous. 

Here,  then,  is  a  scenario  presumably  intended  to  sensitize  some  7,500  employees  to  the 
harm  caused  by  racist  name-calling.  And  with  what  cruel  barb,  and  in  what  circumstances,  do 
they  have  the  unfeeling  inmate  sting  the  officer  so  as  to  arouse  the  empathy  of  the  participants 
when  led  to  reflect  upon  the  matter?  Not  "wagon  burner,"  not  "big  canoe,"  not  "Mclnjun," 
not  "F.B.I."  (Fuckin'  Big  Injun),  nor  any  of  the  other  taunts  that  could  have  been  culled  from 
the  decision;  and  not  a  scene  in  which  during  the  process  of  his  admission  an  old  drunken 
aboriginal  inmate  is  mocked  and  likened  to  the  complainant  who  happens  upon  the  scene  and 
is  unabashedly  let  in  on  the  joke.  "Chief,"  they  have  the  inmate  say  in  a  virtually  innocent 
setting  devoid  of  meaningful  context  and  almost  calculated  to  evoke  derision.  The  rhetorical 
question,  "What's  all  the  fuss?"  was  to  be  anticipated;  and,  not  surprisingly,  that  was  the  tenor 
of  the  reaction  reported  by  the  facilitators. 
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Mr.  Harris's  response  to  this  was  that  the  scenario  was  designed  to  provide  an  example 
of  "subtle  discrimination";  but,  while  I  have  no  reason  to  doubt  his  sincerity,  1  am  mystified  by 
the  notion  that  the  rehabilitation  of  an  environment  in  which  the  blatant  seemed  ordinary 
could  best  be  secured  by  skipping  the  basics  and  going  straight  to  the  obscure.  And  where  the 
offence  depicted  is  so  subtle  as  to  be  virtually  undetectable  except  in  light  of  facts  and  findings 
of  which  the  facilitators  are  officially  ignorant,  how  can  they  be  expected  to  convince  anyone  of 
the  reality  of  the  harm?  In  my  opinion,  the  Dale  scenario  carelessly  trivialized  the 
complainant's  predicament  and,  when  seen  through  the  prism  of  that  scenario,  the  awards  set 
out  in  the  orders  must  appear  exorbitant  beyond  measure,  exposing  the  complainant  to  further 
contumely. 

Whereas  counsel  did  not  address  the  point  in  her  submissions  on  behalf  of  the 
Commission,  I  find  it  perplexing  that  those  charged  with  the  task  do  not  appear  to  have  seen 
the  complete  inadequacy  of  the  Dale  Scenario  at  the  time  its  "approval"  was  bestow  ed  on  the 
Ministry's  programme.  As  to  the  deficiency  of  that  scenario,  the  following  exchange  I  had  with 
Mr.  Simon  is  informative  (September  4,  2001,  Tape  3,  Side  B): 

Chairperson:  Do  you  think  a  scenario  in  which  the  only  vituperative  word  used 
to  evoke  some  response  to  a  racist  situation  is  the  word  "Chief  is  likely  to 
impress  participants  with  the  seriousness  of  the  issues,  as  would  a  scenario 
which  describes  an  officer's  locker  having  the  "N"  word  written  on  it,  and  other 
sorts  of  things?  What's  your  reaction  to  that,  sir? 

A.  I've  spent  a  total  of  almost  twenty  years  in  this  Ministry  and  I  believe  I  know 
the  Ministry.  I  was  very  active  with  the  union,  and  so,  because  of  my  experience 
and  my  involvement  with  members,  not  only  at  the  Toronto  Jail,  but  in  other 
institutions  because  of  my  activities  with  the  union,  my  sense  is  that  the  scenario 
about  the  locker  would  have  a  more  direct  impact  when  dealing  with  the  race 
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issue  than  the  scenario  with  the  chief.  A  lot  of  people  made  a  lot  of  jokes  around 
the  "Chief  because  it's  part  of  the  culture  in  this  Ministry.  In  the  Ministry  of 
Corrections  "Chief  was  a  normal  word  until  this  whole  thing  came  about  and 
people  began  to  have  second  thoughts.  But  the  "N"  word  was  never  a  normal 
word.  So  in  terms  of  the  expression  of  both  words  in  a  scenario,  I  think  the  "N" 
word  on  the  locker  would  have  a  deeper  impact  with  respect  to  getting  the 
message  over. 

Q.  Would  the  words  -  if  they  wanted  in  the  scenario  to  point  to  native  Canadian 
ancestry  -  would  the  words  "Big  Canoe"  have  more  of  an  impact  than  the  word 
"Chief?  Suppose  the  person  in  the  scenario  had  been  referred  to  as  the  "Big 
Canoe"  or  "Running  Bear"  or  ... 
A.  Squaw  ... 

Q.  ...  things  of  that  nature  -  or  his  wife  as  his  "squaw".  Would  that  have  had 
more  of  an  impact? 
A.  Definitely. 

Q.  Do  you  think,  then,  that  the  use  of  the  word  "Chief  would  have  caused  the 
participants  to  ... 
A.  Take  it  lightly? 

Q. ...  take  it  more  lightly  than  might  otherwise  have  been  the  case? 
A.  Yes. 
Q.  Why? 

A.  I  think  that  it  was  a  weak  attempt  to  address  the  issue,  actually. 

A  final  point  regarding  the  Dale  scenario  that  bears  mention  is  that,  at  one  point  during  his 
testimony  Mr.  Simon  indicated  that  he  found  that  scenario  to  be  focussed  on  offensive  words  rather 
than  racist  behaviour.  Certain  words,  of  course,  can  be  derogatory  per  se  without  being  racist,  and  I 
had  taken  as  the  thrust  of  his  evidence  in  this  regard  that  he  felt  the  Dale  scenario  was  being 
portrayed  as  an  example  of  language  unacceptable  to  First  Nations  people  because  of  their  culture 
fsuch  as  "slut"  would  be  to  the  Victorian  English),  rather  than  because  such  words  carried  racist 
overtones  when  applied  to  them  by  non-First  Nations  people.  Mr.  Simon  was  questioned  about  this 
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later  by  counsel  for  the  Commission  and  the  following  informative  exchange  occurred  between  them 
(September  4,  Tape  3,  Side  B): 

Q.  So  you're  saying  because  "Chief  could  be  used  in  a  non-offensive  way,  then 

it's  not  about  racism? 

A.  Well,  I'm  not  saying  that.  I'm  saying  that  in  this  sense,  and  the  way  we  were 
told  to  deal  with  this  particular  scenario,  the  emphasis  was  not  on  race.  The 
emphasis  was  on  the  non-acceptance  of  the  word  "Chief  being  used  as  a 
derogatory  term  or  being  felt  derogatorily  by  the  First  Nations  people.  The 
emphasis  in  the  Systemic  Change  programme  was  not  on  race  in  that  case,  or 
any  other  case. 

Q.  But  if  it's  like  many  words,  is  it  not  derogatory  because  it  is  racist? 

A.  The  word  "Chief  -  is  it  racist?  Or  is  it  when  it's  used  in  a  sense  -  you  know  - 

as  most  people,  like  I  said,  found  difficulty  with  the  word  because  historically 

they  have  been  using  it  and  never  were  told  that  it  was  offensive.  ... 

Q.  So  was  the  training  to  educate  people  on  the  kinds  of  words  that  were  or  were 

not  acceptable  but  that  there  was  no  education  about  the  underlying  racism 

about  why  it  was  not  acceptable?  Is  that  what  you're  saying? ...  People  were  just 

learning  what  they  could  and  couldn't  say,  as  opposed  to  learning  why  they 

couldn't? 

A.  That  is  a  good  point.  The  programme  was  designed  -  they  told  us  -  we  didn't 
have  enough  time  to  get  into  the  underlying  reasons.  We  had  to  say  that  this  is 
no  longer  acceptable  in  the  workplace.  "Now  you  know  that  this  is  not 
acceptable,  the  next  time  we  hear  you  using  these  words  you're  going  to  be 
disciplined."  We  did  not  have  enough  time  to  get  into  the  types  of  things  that 
you  are  engaging  in  now. 

6.  The  Testimony  of  the  Facilitators 

That  the  training  programme  lacked  proper  focus  on  racial  issues  is  made  clear  by  the 
evidence  of  the  facilitators  whose  impressions  of  their  training  and  of  the  training  they 
managed  to  give  others  with  respect  to  racial  and  First  Nations  issues  is  highly  relevant.  In  a 
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very  real  sense,  to  feel  ill-prepared  is  to  be  ill-prepared.  No  evidence  was  led  to  suggest  that 
these  were  not  the  genuine  impressions  of  the  facilitators,  and  if  the  people  who  were  sent  out 
to  deliver  the  message  say  they  did  not  fully  understand  it,  or  how  to  convey  it,  or  had  too  little 
time  to  do  so  meaningfully,  or  were  restricted  from  communicating  relevant  information  about 
it,  then  there  is  obviously  something  desperately  wrong.  There  were  thirty-two  facilitators  all  of 
whom,  presumably,  were  debriefed  by  the  programme  coordinator;  and,  had  the  Ministry  been 
given  reason  thereby  to  think  that  the  testimony  of  others  might  have  been  in  any  way 
inconsistent  with  that  of  those  called  by  the  complainant,  no  doubt  we  would  have  heard  from 
them. 

I  found  the  evidence  of  Mr.  Daley,  Mr.  Weekes  and  Mr.  Simon  relating  to  the  above 
findings  convincing,  consistent  and,  upon  analysis,  uncontradicted  in  any  essential  aspect  by 
that  of  Mr.  Harris,  the  Ministry's  only  real  witness  regarding  the  preparation  and  delivery  of 
the  Systemic  Change  Training  Initiatives  Program.  There  was  never  any  suggestion  that  these 
three  witnesses  had  not  given  a  truthful  account  of  their  experience  as  facilitators  and,  while  it 
would  be  impractical  to  repeat  all  of  the  evidence  heard  from  them  on  this  issue,  setting  out  a 
good  deal  of  it  seems  unavoidable  in  view  of  my  findings,  and  some  of  it  will  be  seen  to  be 
relevant  as  well  to  issues  to  be  dealt  with  hereafter.  I  begin  with  the  following  extracts  from 
Mr.  Daley's  testimony  (found  on  Tape  1,  Side  B,  and  Tape  2,  Side  A,  for  August  31,  2001): 

Q.  And  were  the  facilitators  advised  on  how  [when  dealing  with  the  Dale 
scenario]  they  were  to  deal  with  questions  that  may  come  about  the  McKinnon 
decision? 

A.  We  were  essentially  told  not  to  dwell  on  the  McKinnon  decision,  but  in 
general, 

if  we  were  asked  we  could  tell  the  participants,  well,  this  decision  is  available  via 
the  Internet,  or  if  they  could  contact  their  own  institutional  training  people  to  get 
the  specific  decision  as  such. ... 

Q.  And  did  you  think  that  having  a  mix  or  a  diversity  of  job  classifications  in  a 
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classroom  was  a  good  idea? 

A.  Yes.  I  thought  it  was  very  good  -  and  it  was  what  the  aim  of  the  programme  I 
think  was  -  that  the  information  be  disseminated  among  all  levels  and  all  ranks 
together. 

Q.  There  seems  to  have  been  quite  a  few  comments  about  a  day  not  being 
enough.  Would  you  agree  with  these  opinions,  sir,  set  out  in  these  evaluation 
forms? 

A.  Yes,  I  agree  with  the  comments  that  were  synthesized  from  the  individual 
assessments  and  placed  on  the  forms.  This  comment  was  experienced  at  almost 
all  the  areas  that  we  facilitated,  which  would  indicate  to  my  co-facilitator  and 
myself  that  people  needed  more  time  to  digest  the  information,  that  there  was  a 
lot  of  questions,  because  in  a  lot  of  the  areas  -  these  are  some  of  the  first  times 
that  people  were  being  made  aware  of  various  information  that  pertained  to 
their  rights,  and  when  asked  we  just  had  to  indicate  to  the  participants,  "that's 
the  time  we've  been  allotted  and  hopefully  we  can  make  representation  to  the 
coordinator  and  the  Steering  Committee  to  have  a  follow-up  session  either  a 
year  later  or  whatever  time  can  be  allotted."  This  was  an  ongoing  issue.  Too 
much,  too  short  a  time. 

Q.  Was  there  any  follow-up  training  after  a  year? 
A.  No,  ma'am. 

Q.  Has  there  been  any  type  of  refresher  courses  since  this  initial  one  day  training? 
A.  Not  to  my  knowledge  ... 

Q.  Just  one  more  question  before  I  leave  this  area.  As  a  facilitator,  did  you  find 
that  you  were  able  to  get  through  all  of  the  material  every  day,  with  each 
session? 

A.  As  a  facilitator  I  did  the  best  that  I  could,  and  tried  to  keep  to  the  very 
confined  time  restrictions.  Unfortunately,  what  was  not  built  into  the  delivery  is 
the  fact  that  there  may  be  an  issue  that  needs  clarification  by  the  participants 
that  prevents  you  from  meeting  these  very  restricted  deadlines.  The  point  is,  at 
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that  time,  I  guess  you  have  to  tell  them,  "Well,  we  can  continue  this  over  lunch." 
So,  in  a  lot  of  instances  our  lunch  periods  were  a  continuation  of  discussion  from 
the  programme  delivery  itself.  And  you  could  clearly  see  that  there  was  a  thirst 
for  information  and  knowledge  in  various  aspects  of  the  material  that  we  were 
presenting  to  them.  And  it  was  a  daily  situation.  Our  sessions  would  be  finished 
according  to  the  time  table  or  agenda  for  4:30.  Often  we  were  continuing  on  to 
five  o'clock,  half-past  five,  because  the  information  was  so  new  and  critical  to 
the  participants  that  many  stayed  behind  to  discuss  issues  which  we  were  not 
able  to  deal  with  during  the  formal  presentation. 

Q.  In  the  course  of  delivering  the  training,  did  you  ever  raise  the  Michael 
McKinnon  decision  as  an  example  of  the  type  of  conduct  or  behaviour  that's  not 
acceptable  in  the  workplace? 

A.  Yes.  In  particular  there  was  one  session  at  the  Travelodge  —  that  was  a 
session  in  Etobicoke  —  where  while  delivering  the  programme  we  were  asked  by 
participants  —  that's  the  co-facilitator  and  myself-  were  asked  by  participants 
to  explain  what  would  be  offensive  comments  --  or  some  examples  of  offensive 
comments  -  that  Michael  McKinnon  would  have  experienced  that  led  to  the 
human  rights  investigation  and  decision.  At  the  time  we  had  a  one  page,  I  guess, 
summary  of  the  decision  without  tremendous  detail  indicating  what  the  Board 
found  with  particular  references  to  phrases  like  "wagon  burner",  "Chief,  "Pow 
Wow",  and  this  was  read  to  the  participants  who  asked  the  question.  They  were 
quite  amazed  and  shocked.  [As  indicated  earlier,  Mr.  Harris  said  the  only 
"summary"  of  the  decision  consisted  of  the  twelve  orders,  and  Mr.  Daley  may 
have  been  mistaken  as  to  the  source  of  that  particular  information.] 
Q.  Just  to  clarify.  This  one  page  cursory  overview  of  the  McKinnon  decision  — 
was  this  something  that  was  provided  to  the  participants? 
A.  No,  this  was  not  a  document  provided  to  the  participants.  In  general 
discussions,  when  we  were  being  trained  there  were  several  decisions  mentioned 
in  the  facilitation  package  that  dealt  with  how  did  the  systemic  change 
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programme  come  about.  Several  decisions  were  indicated.  There  was  the 
Windsor  decision.  I  don't  remember  the  specifics  of  that.  We  had  a  little  one 
page  information  page  on  that,  and  there  was  another  one  on  the  McKinnon 
decision  [which,  as  mentioned  above  may  have  consisted  simply  of  the  twelve 
orders].  But  these  were  not  documents  to  be  distributed  to  the  participants.  ... 
By  the  Chairperson:  Excuse  me,  may  I  just  ask  a  question.  Were  your 
instructions  such  that  you  were  expected  to  read  this  document,  this  one  page 
summary,  only  if  participants  asked  questions,  but  it  they  didn't  ask  questions 
specifically  about  the  case  you  were  not  to  read  the  summary? 
A.  That  is  correct,  Professor.... 

Q.  So  after  reading  this  out  and  raising  it  in  the  Etobicoke  session,  can  you  just 
tell  me  what  happened  after  that  session? 

A.  At  that  session  on  that  day  we  had  Mr.  Ernie  Harris  as  an  evaluator  who 
attended  our  delivery.  After  the  session  was  wrapped  up  he  approached  Mr. 
Spence,  my  co-facilitator,  and  myself  and  we  had  a  discussion  about  the 
McKinnon  decision.  At  that  point  we  were  advised  not  to  refer  to  the  McKinnon 
decision  again  because  this  programme  was  not  about  the  McKinnon  decision  or 
about  McKinnon.  We  emphasized  to  Mr.  Harris  that  we  were  not  the  ones  who 
raised  the  issue  of  what  was  in  the  McKinnon  decision,  but  we  were  going  on  the 
basis  of  a  question.  A  legitimate  question  was  asked  by  participants  and  we  just 
read  what  the  findings  had  indicated.  He  again  emphasized  that  this  is  not  about 
McKinnon.  At  that  point  I  became  really  surprised,  you  know,  and  so  was  my 
co-facilitator,  Mr.  Spence.  We  tried  to  ask,  "Well,  would  it  have  been  different  if 
we'd  read  -  if  they  had  asked  us  about  what  was  in  that  Windsor  decision  -  and 
we  had  read  from  there?"  "Well,  I'm  dealing  with  the  McKinnon  decision  now. 
It's  not  about  him."  "So,  okay,  Mr.  Harris,  we  won't  bother  reading  it  again." 
At  that  point  I  felt  -  I  can  only  speak  from  my  feeling  -  it  was  shared  by  Mr. 
Spence,  but  he's  not  here  - 1  refer  to  my  feeling  - 1  felt  at  that  point  that  that  was 
a  gag  on  the  whole  matter  of  references  to  the  McKinnon  decision.  And  I  made 
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no  more  reference  at  any  other  sessions  to  the  particulars  that  was  in  the 
summary  but  referred  the  participants  that  it  was  available  on  the  Internet. ... 
Q.  Can  you  just  briefly  tell  us  what  your  experience  was  with  that  Dale  scenario 
in  the  course  of  delivering  that  programme.? 

A.  The  Dale  scenario  presented  a  real  challenge  for  us  in  the  sense  that  when  it 
came  time  to  get  volunteers  for  the  respective  scenarios  there  was  tremendous 
hesitance  for  us  to  get  a  participant  to  be  Dale. 

Q.  And  did  you  have  problems  getting  volunteers  for  any  of  the  other  roles  in 

any  of  the  other  case  scenarios? 

A.  No,  we  did  not  experience  that  kind  of  problem. 

Q.  So  Mr.  Daley,  as  a  management  representative  facilitator,  can  you  tell  us  if 
you  thought  this  one  day  training  programme  was  effective  in  fulfilling  the  goals 
that  it  had  set  out? 

A.  In  providing  information  to  the  participants  it  was  an  eye-opener.  In  terms  of 
the  effectiveness  I  would  have  to  say  overall,  no.  And,  I  guess,  the  main  reason 
has  to  do  with  some  of  the  matters  that  was  raised  earlier.  Too  much 
information,  too  short  a  space  of  time.  The  belief  also  that  it's  "CYOA"  -  the 
Ministry's  attempt  to  cover  themselves  in  issues  that  were  very  contentious,  and 
that,  "Hey,  here  we  go  again!"  The  fact  that  there  weren't  many  senior 
managers  there  also  contributed  to  the  belief  that  this  really  wasn't  a  dedicated 
attempt  at  correcting  the  workplace  issues,  or  in  making  a  kind  of  gentler,  more 
understanding  workplace  for  line  staff. 

Q.  And,  since  you  are  a  manager  at  the  Toronto  East  Detention  Centre  which  is 
where  Mr.  McKinnon  also  works,  can  you  tell  us  whether  the  training  made  any 
difference  at  the  Toronto  East  Detention  Centre  after  the  programme  had  been 
delivered.  Did  you  notice  any  difference? 

A.  When  I  returned  to  the  facility  after  being  on  the  road  with  the  programme,  I 
didn't  discern  any  significant  difference  in  the  workplace  in  terms  of  people's 
conduct  to  people.  The  labour  environment  in  terms  of  working  together  to  deal 
with  a  problem  that  faces  all  stakeholders  -  as  a  matter  of  fact  I  sensed  that 
people  became  more  careful  and  coy  in  how  they  went  about  doing  acts  that 
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would  be  considered  as  unprofessional  in  the  workplace,  or  discriminatory,  or 
harassing.  Overall,  I  didn't  discern  a  difference  after  the  programme. 

The  following  is  from  the  evidence  given  by  Mr.  Simon  (found  on  Tape  3,  Side  A,  for 
September  4,  2001),  beginning  with  counsel  for  the  complainant's  questions  regarding 
inquiries  from  participants  concerning  the  one-day  length  of  the  sessions: 

A. ...  the  standard  response  to  that  was  that  they  had  a  budget,  they  had  a  time 
line,  the  programme  was  supposed  to  be  finished  in  six  months  and  that  the 
programme  will  be  finished  in  six  months,  and  there  was  no  extension.  So  one 
day  was  the  time  allotted  for  everybody  or  for  most  people  in  the  Ministry  to  be 
trained  within  that  time  frame,  that  six  month  time  frame,  and  they  weren't 
going  to  vary  on  that.  That  was  the  rationale  for  not  moving  from  the  one  day 
allowed. 

Q.  Did  you  ever  discuss  or  make  reference  to  the  McKinnon  decision  in  the 
delivery  of  the  training  programme? 
A.  Yes,  I  did. 

Q.  And  can  you  tell  us  some  of  the  reactions  you  had  to  the  McKinnon  decision? 
A.  The  majority  of  the  reactions  to  mentioning  the  McKinnon  decision  were 
negative.  People  were  -  especially  in  the  Toronto  area  -  most  people  know 
McKinnon  because  of  his  union  activities  -  and  so  there  was  all  kinds  of 
comments,  like,  you  know,  he's  only  doing  this  because  of  that,  and  that  sort  of 
stuff  -  it  was  mostly  negative. 

Q.  And  did  you  ever  report  this  negative  reaction  to  Ministry  management? 
A.  During  the  one  day  sessions  that  we'd  have  when  we'd  be  called  back 
together  as  a  group. 
Q.  Caucus  meetings? 

A.  Yes,  if  you  want  to  call  it  that.  Yah,  I  would  mention  that,  and  we'd  be  told 
simply  that,  "Well,  see,  that's  why  we  didn't  want  you  to  bring  up  his  name." 
Q.  Did  they  provide  any  further  guidance? 
A.  No.  Absolutely  none. 
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Q.  And  these  officers  ,  can  you  give  us  the  names  of  specific  people  to  whom 
these  observations  about  the  McKinnon  decision  were  given? 
A.  Mr.  Harris,  Mr.  Zbar,  Mr.  Rabeau,  Mr.  Fleming  [the  Deputy  Minister  at  the 
time],  Bev  Johnson. 

Q.  We've  had  a  chance  to  take  a  look  at  the  Dale  scenario,  Exhibit  67.  Is  there 
any  explanation  provided  to  the  facilitators  about  what  the  scenario  was  about? 
A.  Yes,  as  a  matter  of  fact.  This  was  not  in  the  original  programme.  This  was  a 
late  addition  to  the  finished  product.  We  had  several  revisions  to  that  booklet 
that  we  handed  out  to  the  class  participants.  This  was  inserted  as  a  separate 
piece  in  the  booklet,  and  we  were  told  that  this  particular  scenario  had  to  be  - 
they  were  forced  to  put  this  in  because  of  the  Human  Rights.  The  Human  Rights 
insisted  that  this  come  in.  And  this  was  reflective  of  McKinnon. 
Q.  When  you  say  "forced",  was  there  any  message  of  endorsement  also  given  by 
the  Ministry?  ...  Did  they  express  any  type  of  support  for  the  scenario? 
A.  No,  they  just  gave  us  this.  They  said  the  Human  Rights  wanted  it  in  there, 
and  so  then  we  had  to  do  this. ...  The  Dale  scenario,  we  didn't  have  a  choice,  we 
had  to  include  it  in  the  acting  out  scenarios. 

Q.  And  what  was  the  response  to  the  Dale  scenario  as  you  were  delivering  this 
exercise  to  participants? 

A.  We  had  all  kinds  of  negative  responses  to  this.  We  had  people  talking  about 
the  word  "Chief  is  a  historical  name  for  the  head  shift  officer  and  they'll 
continue  to  use  it.  It's  a  historical  thing  in  corrections.  How  can  you  not  say 
"chief,  everybody  knows  whaf'chief  is.  There  were  -  I  remember  specific 
examples  of  people  coming  up  and  saying,  or  standing  up  in  the  class  and 
talking  about  the  "Washington  Redskins",  and  those  types  of  name  brands,  and 
they  would  equate  that  to  the  word  "Chief.  There  was  a  real  lack  of 
understanding  of  why  this  was  offensive  to  McKinnon.  So  we  spent  a  lot  of  time 
on  this  particular  -  because  we  had  to  get  into  a  lot  of  explanations  about  why 
it's  offensive  to  somebody  who  is  a  First  Nations  person  to  be  called  "chief.  It's 
a  negative,  stereotype  that  has  come  down  from  a  14th  century  mind-set. 

After  dealing  with  a  specific  refusal  to  participate  in  the  Dale  scenario,  the  witness  was 
asked  whether  this  was  an  ongoing  problem  and  whether  it  was  specific  to  that  scenario,  to 
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which  he  replied: 

A.  Specific  to  the  Dale  scenario,  yes.  The  thing  is,  during  our  one  day  get- 
togethers,  "caucuses"  as  you  want  to  call  it,  we  did  talk  a  little  bit  about  this 
Dale  scenario  and  that  we  should  exercise  discretion  in  terms  of  the  insistence  in 
participation  in  this  particular  scenario  because  it  was  so,  quote,  "divisive".  So, 
if  somebody  said  they  didn't  want  to  be  involved  and  they  did  not  disrupt  the 
classroom  and  they  otherwise  participated  in  the  other  aspects  of  the  one-day 
programme  we  let  it  go,  because  we  felt  that  they  would  have  learned  something 
else  from  the  programme. ...  Basically  that's  the  message  that  we  got. ... 

Counsel  then  took  Mr.  Simon  to  his  July  23,  1999,  letter  to  Mr.  John  Rabeau  to  which 
reference  has  already  been  made  (Exhibit  105).  In  that  letter  Mr.  Simon  noted  that  "initially 
there  were  several  problems  with  the  facilitator  training,  and  as  it  turned  out,  they  were  a 
precursor  of  things  to  come."  The  following  paragraph  of  Mr.  Simon's  letter  was  then  read  to 
him: 

During  the  last  six  months  a  number  of  questions  were  asked  of  the  many  senior 
administrators  who  visited  this  Programme.  However  many  of  the  questions 
were  never  answered  directly,  or  with  any  semblance  of  conviction.  We  felt 
condescension,  varying  levels  of  paternalism  and  to  some  extent,  contempt.  An 
example  of  one  of  these  questions  would  be  "What  is  'zero  tolerance?'  and  the 
only  person  attempting  to  answer  this  was  Mr.  Greg  Simmons  during  our 
meeting  in  June  at  the  Travel  Lodge  Hotel  in  Etobicoke.  His  response  was  that  it 
had  to  do  more  with  a  philosophy  than  any  concrete  definition.  My 
understanding  is  that  the  philosophy  of  organizations  usually  gets  translated 
into  policies  and  directives  with  some  form  of  sanction(s)  associated  with  non- 
compliance. 

Counsel  asked  Mr.  Simon  to  comment  on  that  paragraph  of  his  letter,  and  the 
questioning  continued  as  shown: 

A.  Nobody  wanted  to  deal  with  the  question  of  accountability  or  zero  tolerance. 
Nobody.  No  one,  from  Mr.  Rabeau  to  Mr.  Fleming,  and  those  were  the  things 
that  kept  coming  up  when  those  highly  placed  officials  were  present,  or  were  in 
our  presence.  We  continually,  I  would  say,  badgered  them  to  give  us  a  sense  of 
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what  they  expected  us  to  communicate  in  terms  of  zero  tolerance,  give  us  a 
definition  -  which  on  my  own  I  came  up  with  the  shops'  -  military  shops'  - 
programme  has  a  definition  of  zero  tolerance.  If  I  found  it  I  don't  see  why 
anybody  else  in  the  Ministry  can't  have  found  it.  Zero  tolerance  -  I  mean,  "a 
philosophy,  that's  it?  You  know,  people  -  they  were  actually  getting  upset 
because  we  were  asking  pointed  questions  like  that. 
Q.  And  who's  Mr.  Greg  Simmons? 

A.  Mr  Greg  Simmons  is  the  -  or  he  was,  as  far  as  I  remember  -  the  person  in 
charge  of  training  staff  as  they  enter  this  Ministry.  And  that  was  particularly 
upsetting  to  me  that  he  could  not  answer  what  zero  tolerance  is.  That  he  was  the 
person  in  charge  of  training  staff  coming  into  our  Ministry.  I'm  the  one  that 
asked  him  what  was  zero  tolerance. 

Q.  What  would  you  have  expected  his  response  to  have  been? 

A.  Similar  to  what  I  put  down  here.  That  it's  a  process  whereby  a  set  of  rules 
and  guidelines  are  there  and  if  these  guidelines  are  not  followed  and  there's 
abrogations,  and  so  on,  diversions  from  these  guidelines  and  rules  then  there 
would  be  a  consequence.  If  there's  no  consequence  it  doesn't  mean  anything. 
And  this  is  one  of  the  reasons  I  left  this  Ministry. 

7.  Evaluation  of  the  Systemic  Training  Programme:  Evidence  of  Dr.  Agard 
In  November  of  2000  a  contract  (Exhibit  245)  was  entered  into  by  the  Ministry  with 
Devlin  and  Associates  ("Devlin")  which  undertook  to  review  the  1999  systemic  training 
programme.  Devlin's  final  report,  entitled  "Evaluation  of  the  Systemic  Change  Training 
Programme"  was  produced  on  April  12,  2001,  and  was  entered  as  Exhibit  102.  Dr.  Ralph 
Agard,  named  in  the  agreement  as  lead  consultant  and  the  person  to  whom  communications 
with  Devlin  were  to  be  addressed,  was  the  de  facto  author  of  that  report.  He  was  also 
instrumental  in  conducting  a  review  of  the  WDHP  Operating  Policy  undertaken  by  Devlin 
pursuant  to  a  contract  entered  into  with  the  Ministry  in  September  of  2000.  While  the  "Devlin 
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WDHP  Report"  of  September,  2001 ,  will  be  considered  in  relation  to  remedies,  it  is  convenient 
to  review  briefly  some  of  Dr.  Agard's  expert  evidence  in  relation  to  his  review  of  the  Systemic 
Change  Training  Programme  before  moving  on.  While  he  was  not  a  witness  of  the  events  and 
circumstances  raised  by  the  complainant,  his  testimony  concerning  his  assessment  of  the 
training  programme  he  was  called  upon  to  review  confirms  the  general  thrust  of  the  evidence 
already  seen. 

Dr.  Agard's  extensive  biography  (Exhibit  244)  indicates  (inter  alia)  that  he  holds 
Masters  and  Doctoral  degrees  in  Education  from  the  University  of  Toronto  where,  as  a  one- 
time member  of  the  Faculty  of  Social  Work,  he  taught  courses  in  research,  statistics,  data 
analysis  and  social  work  in  relation  to  systemic  change  and  cultural  differences  in  diverse 
populations.  He  has  been  practising  as  an  "international  organizational  psychologist  and 
institutional  consultant"  since  1988.  As  a  trained  mediator  with  Advanced  Certification  from 
the  University  of  Windsor,  his  practice  extends  to  conflict  resolution,  and  he  has  a  clinical 
practice  as  well,  primarily  within  minority  communities.  Dr.  Agard  was  Director  of  Human 
Rights  and  Equity  at  the  University  of  Guelph  for  three  years,  with  a  cross  appointment  to  the 
Department  of  Organizational  Psychology.  His  extensive  experience  includes  a  considerable 
degree  of  professional  contact  with  police  organizations  and  the  development  of  a  "National 
Race  Relations  Strategy  on  Policing"  and  his  services  have  been  sought  out  by  government 
bodies  and  agencies  in  Canada  and  abroad. 

Counsel  for  the  Commission  advised  the  other  parties  on  August  14,  2001,  that  she 
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intended  to  call  Dr.  Agard  to  give  expert  evidence  on  effecting  systemic  change  in  racially 

poisoned  work  environments,  and  in  her  letter  of  that  date  she  observed  that: 

...  Dr.  Agard  was  the  consultant  who  completed  the  evaluation  of  the  Systemic 
Change  Training  Programme  by  the  Ministry  of  Correctional  Services.  He  was 
also  one  of  the  two  consultants  who  conducted  the  review  on  the  effectiveness  of 
the  Workplace  Discrimination  and  Harassment  [Protection]  Policy  ("WDHP") 
complaints  process. ...  It  is  anticipated  that  he  will  give  evidence  on  the  Systemic 
Change  Initiative  Training  Evaluation  including  the  purpose  of  the  evaluation, 
methodology,  findings  and  recommendations  for  change  made  to  the  Ministry ... 
[and]  ...  on  the  WDHP  evaluation  including  the  purpose  of  the  evaluation, 
methodology,  findings  and  recommendations  for  change  made  to  the  Ministry  ... 
[and]  ...  on  the  effectiveness  of  training  as  a  means  of  correcting  racially 
poisoned  work  environments  in  the  corrections  setting  ...  [and  it]  ...  is 
anticipated  that  Dr.  Agard  will  be  called  after  the  evidence  called  by  [counsel  for 
the  Complainant]. 

Whereas  Dr.  Agard's  qualifications  as  an  expert  in  the  field  were  not  challenged  when 
he  was  sworn  in,  upon  notification  that  he  would  be  called  to  give  evidence  in  this  hearing,  the 
Ministry  brought  a  motion  to  have  him  disqualified  for  reasons  of  confidentiality  having  to  do 
with  the  terms  of  the  contracts  between  it  and  Devlin,  and  of  apparent  bias  owing  to  his  having 
launched  a  law  suit  against  Devlin  and  the  Ministry  regarding  remuneration  for  his  services. 
That  motion  was  dismissed  for  reasons  amply  set  out  in  my  interim  decision  of  October  11, 
2001.  Although  I  indicated  that  it  might  be  very  helpful  to  hear  from  Audrey  Devlin,  the 
president  of  Devlin  and  Associates  and  principal  author  of  the  Devlin  WDHP  Report, 
particularly  if  her  views  differed  from  those  of  Dr.  Agard,  she  was  not  called  upon  by  the 
Ministry  to  give  evidence. 

At  one  point  in  direct  examination  (towards  the  end  of  Side  A  and  the  first  part  of  Side 
B  of  Tape  1,  March  8, 2002),  counsel  for  the  Commission  asked  Dr.  Agard  whether  the  training 
had  had  an  impact,  and  whether  it  actually  changed  behaviour  in  the  workplace.  Relevant 
excerpts  from  his  answers  to  that  and  a  series  of  related  questions  are  set  out  as  follows: 
A.  I  think  that  the  training  categorically  had  an  impact.  There's  no  doubt  that 
there  was  an  impact  in  the  workplace. ...  there  is  good  recall  that  the  training  as 
an  event  took  place  in  the  Ministry.  There  is  no  doubt  that  it  had  an  impact. 
And  when  one  looks  for  an  explanation  as  to  why  everybody  recalls  the  training, 
then  some  things  jump  out  at  you  through  the  focus  groups,  through  the 
interviews,  through  the  open-ended  responses  to  the  questionnaires.  And  one 
was  the  mandatory  nature  of  the  training  exercise.  I  am  not  surprised  as  a 
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professional  working  in  this  area  of  organizational  change  that  in  fact  that  is  the 
recall  of  that.  I  mean,  7,700  people,  or  whatever  else  it  is,  are  getting  trained,  is 
certainly  an  event.  Okay?  The  other  was  that  -  the  other  impact  that  it  has  was 
that  there  was  some  issues  residual  within  the  Ministry,  some  of  it  being  labour 
relations  that  had  an  influence  on  the  delivery  of  the  training ....  And  so,  yes,  the 
training  had  an  impact,  and  it  had  an  organizational  impact  because  it  raised 
the  awareness  within  the  institution  of  issues  related  to  harassment  and 
discrimination  and,  you  know,  the  focus  groups;  so,  yes,  there's  awareness  that 
certain  kinds  of  behaviours  are  not  acceptable.  What  you  also  get,  though,  is  a 
finding  that  says  that  some  of  the  unacceptable  behaviours  have  simply  gone 
underground.  And  what  you  also  get  when  you  do  the  overview  is  that  the 
training  had  a  superficial  impact,  if  I  stick  to  that  terminology,  on  the 
workplace. ...  The  change  that  has  taken  place  in  the  workplace  is  an  awareness. 
Primarily  that  is  the  finding.  It  is  a  good  beginning  step. 

Q.  When  you  examined  the  training  in  the  course  of  conducting  this  review,  in 
your  opinion  was  the  training  designed  to  effect  a  change  in  behaviour,  or  was 
the  training  designed  to  create  greater  knowledge? 
A.  Greater  knowledge.  Without  a  doubt. 

Q.  So,  if  that's  the  design  of  the  training,  and  in  fact  what  you've  told  us  is  that 
your  findings  were  that  it  did  create  greater  knowledge,  were  you  surprised 
about  your  inability  to  make  any  conclusions  about  actual  change  in  behaviour 
in  the  workplace?  Given  the  design  of  the  course  in  the  first  place? 
A.  I  think  I  can  better  speak  to  that  elsewhere.  However,  the  Ministry  of 
Correctional  Services  at  the  time  that  I  did  these  two  pieces  of  work  was  what  I 
would  call  a  very  corrosive  environment.  And  if  we  only  stick  to  the  behavioural 
aspects  -  we're  not  talking  systems  here  -  there  existed  a  widespread  mistrust  of 
the  implementation  of  that  training  exercise  and  experience.  And  that  mistrust  I 
think  came  from  the  corporate  culture  environment  within  the  Ministry. 
Harassment  and  discrimination  issues,  as  well  as  what  I  may  professionally  term 
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"poisoned  environment"  issues.  And  I  recall  reading  the  report  of  -  and  it's  a 
good  thing  I  didn't  do  it  before  I  wrote  up  a  lot  of  the  report  - 1  recall  reading 
the  Anti-racism  Coordinator's  reporting  of  the  training  process.  And  one  of  the 
things  that  struck  me  was  that  ...  bits  of  the  unhealthy  corporate  culture 
continued  to  emerge  as  they  went  along  training  facilitators.  I  recall  that  as  one 
aspect  of  that  particular  exercise  either  the  Assistant  Deputy  Minister  or  the 
Deputy  Minister  attended  a  particular  meeting  in  which  facilitators  gave 
feedback,  and  that  the  feedback  was  that  there  was  a  poisoned  environment, 
based  on  the  knowledge  that  they  had  gained  through  their  "train  the  trainer" 
process.  And  so  I  am  not  surprised  at  the  end  of  the  day  that  that  piece  of 
training  that  was  designed  -  it  really  is,  if  you've  done  training  before  -  it's  really 
what  we  call  an  orientation.  It  gives  you  the  bare  bones.  It's  not  totally  "101", 
because  there's  some  very  specific  pieces  in  there.  But  it  increases  awareness.  It 
is  not  designed  as  a  behavioural  change  instrument. 

Q.  Do  you,  and  I  know  we'll  get  to  this  a  little  bit  later,  Dr  Agard,  but  when  you 
said  it's  a  good  first  step,  I  think,  is  it  a  necessary  first  step  before  you  get  into 
more  detailed  training  in  fact  aimed  at  changing  behaviour.  I  mean,  do  you  need 
to  create  the  knowledge  and  awareness  before  you  can  then  move  to  behavioural 
change? 

A.  Yeah.  There's  two  things  conceptually  that  organizations  have  to  work 
through  when  talking  about  organizational  change.  And  if  you  talk  about 
organizational  change  with  respect  to  harassment  and  discrimination  and 
human  rights,  there's  even  some  other  pieces  that  you've  got  to  do,  and  the  first 
is  to  recognize  that  organizations  are  like  human  beings,  you  know,  and  that's 
why  we  talk  about  organizational  behaviour.  And  organizations  have  certain 
characteristic  behaviours  when  once  you  confront  them,  when  once  you  begin  to 
bring  about  change.  So  organizations  go  through  a  process  that  I  have  identified 
-  you  know  I  borrowed  from  [unintelligible]  Ross  -  I  should  probably  just 
explain  that  Ross  talks  about  death  and  dying  and  what  we  as  human  beings  go 
through  -  and  one  is  denial.  That's  the  first  phase.  And  I've  been  involved  in 
many  organisational  change  experiences  going  back  many  years,  and  the  first 
thing  you  get  is  denial.  "No,  this  is  not  happening  here.  In  fact  this  is  an  isolated 
incident  somewhere  over  there,  doesn't  happen  throughout  the  organization", 
da  dada  dada,  okay?  And  then,  after  the  denial,  you  get  to  the  awareness  phase. 
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And  the  awareness  phase  says  that  this  thing  is  so  blatant,  I've  had  so  many 
experiences  with  this  now,  that  I  can  no  longer  deny  it.  All  right?  Now  once  you 
get  through  that  awareness  you  then  get  to  the  acceptance  phase.  You  accept 
that  "I  have  to  do  something  about  it."  And  the  last  phase  is  the  implementation 
phase,  when  you  really  gain  the  organizational  strength,  and  you  do  something 
about  it.  Now,  unfortunately,  what  has  happened  in  many  institutions  is  that 
they  wait  until  they  get  into  a  major  crisis  and  then  they  fast  track  to  the 
implementation  stage.  Okay?  And  when  you  get  to  the  implementation  stage 
without  some  of  those  organizational,  cultural,  value  changes,  you  begin  to  end 
up  with  chaos,  and  you  begin  to  end  up  with  frustration.  And  from  the  time  that 
I've  spent  in  the  Ministry  of  Correctional  Services  that  cyclic  type  of  behaviour 
is  there.  So  that  when  you  take  that  "One  Day"  systemic  change  training 
exercise  and  you  do  it  with  everybody,  then  it  seems  to  me  that  you're  beginning 
one  of  those  early  phases. 

Under  the  subheading  "The  identification  of  any  shifts,  either  positive  or  negative  that 

have  been  identified",  the  Devlin  training  review  report  (Exhibit  102)  contains  the  following 

observations  (at  page  8  of  the  executive  summary): 

...  the  suggestion  is  made  [by  the  reviewer's  findings]  that  managers  engage  in 
avoidance  when  dealing  with  these  issues  [of  harassment  and  discrimination], 
there  is  need  for  managers  to  be  held  accountable,  the  need  for  better 
management  of  the  workplace  accommodation  issues,  the  Ministry  knows  who 
the  offenders  are  but  is  unwilling  to  act,  unacceptable  behaviour  just  gone 
underground;  then  it  appears  that  the  message  being  communicated  is  the  latter 
-  one  of  disenchantment  [with  progress  made  to  date  on  these  issues]. 

Mr.  Zbar's  unfulfilled  assurance  that  "In  addition  to  the  one-day  sessions,  specialized 

training  is  being  developed  to  equip  managers  with  knowledge  of  social  policy  related  to 

human  rights  and  to  provide  them  with  skills  for  dealing  effectively  with  diversity  in  their 

workplaces"  may  be  kept  in  mind  in  considering  the  following  response  given  by  Dr  Agard 

when  asked  by  counsel  for  the  Commission  to  "expand  upon  those  types  of  things  that  [he] 

learned  when  conducting  this  review"  [March  8,  Tape  1,  Side  B]: 

One  of  the  major  recommendations  of  this  review  is  that  the  next  attempt  at 
training  really  focus  on  managers. ...  I  believe  that  I  can  say  with  the  greatest 
degree  of  confidence  that  all  of  the  instruments  that  were  used  to  collect  data, 
when  you  analyse  and  you  interpret  the  results,  clearly  indicate  that  managers 
in  the  Ministry  of  Correctional  Services  do  not  have  the  skill,  experience  or 
expertise  to  deal  with  the  -  and  I  used  the  word  before  -  "corrosive" 
environment  within  the  Ministry  of  Correctional  Services.  I  heard  some 
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accounts  about  the  Ministry  of  Correctional  Services  which  I  did  not  write  in  the 
report,  about  harassing  behaviour,  because  it  was  anecdotal.  Maybe  I  shouldn't 
mention  it  here  because  it's  anecdotal.  But,  however,  it  does  filter  back  into  the 
findings  where  individuals  suggest  that  this  group  of  managers  will  not  be  able 
to  cut  it.  The  behaviours  are  too  ingrained,  where  in  fact  managers  were 
reported  to  engage  in  avoidance  with  respect  to  dealing  with  issues  of 
harassment  and  discrimination.  [According  to  one  female  officer]  "you  try  to 
report  racist  behaviour  or  sexist  behaviour  through  your  manager  and  he  says 
to  you,  'I  don't  want  to  hear  about  it  now,  wait  until  I  get  off  shift'."  Now  part 
of  the  content  and  the  delivery  of  this  training  identified  the  WDHP  operating 
policy.  And  the  WDHP  policy  clearly  identifies  a  manager's  responsibility.  ... 
And  so  managers  in  the  Ministry  unfortunately  have  not  been  given  the  training 
experience  to  deal  with  these  kinds  of  issues.  Now,  if  within  that  particular 
corporate  culture  one  is  unable  to  bring  forward  a  complaint  based  upon  the 
rule  of  law,  then  I  think  that  the  organization  is  doing  its  managers  a  disservice. 
So  what  really  comes  out  of  this  training  when  we  begin  to  look  at  managers  is 
that  they  are  in  the  unfortunate  position  of  attempting  to  manage,  in  an 
environment  that  is  corrosive,  with  old  skills,  with  old  corporate  values,  and  not 
recognizing  that  what  is  required  today  -  and  it  is  not  their  fault  -  and  I  repeat, 
it's  not  their  fault  because  I  think  that  senior  management  ...  has  to  take  some 
responsibility  for  what  happens  in  the  workplace  and  what's  being  provided  to 
managers.  So  that  I  think  that  these  managers  in  the  Ministry  of  Correctional 
Services  - 1  think  that  they  would  be  encouraged,  that  they  would  feel  privileged, 
to  begin  to  understand  that  there's  a  new  cadre  of  skills  that  one  needs  to  be  a 
manager  in  today's  workplace.  If  you're  going  to  run  into  me  next  to  you,  you 
better  understand  me.  And  if  you're  going  to  manage  me,  and  you  don't 
understand  where  I  come  from,  then  you  have  a  problem. ...  I'm  saying  that  the 
next  layer  of  training,  if  in  fact  we're  going  to  change  that  workplace 
environment,  particularly  because  we  understand  where  it  comes  from.  We 
understand  that  it  is  a  male  dominated  environment.  We  understand  it's  a  para- 
military structure,  we  understand  that  in  the  old  days  it  was  okay  for  people  to 
come  in  and  grab  people,  and  it  was  okay  for  people  to  write  graffiti  on  the  wall, 
and  whatever  else,  et  cetera,  but  it  is  not  okay  now.  And  if  I  am  part  of  that 
cultural  value  system  with  systemic  flu,  then  help  me  to  step  into  the  vision  [of 
how  things  should  be].  And  I  think  that  stepping  into  the  vision  really  requires, 
and  I  don't  know  if  it  comes  through  clearly  here,  but  when  we  talk  here  about  a 
new  skill-set,  it  is  not  simply  understanding  the  grounds  in  the  Human  Rights 
Code  -  it  goes  beyond  that  -  that  managers  in  the  Ministry  of  Correctional 
Services  need  to  begin  to  understand  that,  "Look  if  I  can  manage  in  this 
environment  I  am  a  better  manager.  And  if  I  can  in  fact  do  ADR,  it's  a  new 
skill."  I  mean,  I  took  the  course.  And  I  certainly  understand  that  there's  a  whole 
new  body  of  knowledge  and  information  ... 

8.  The  Failure  to  Comply:  Conclusions 
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Any  credit  that  one  might  be  disposed  to  give  the  Ministry  for  having  at  least  mounted 
the  Systemic  Change  Training  Programme  must  be  tempered  by  the  realization  that  it  was  not 
a  Management-inspired  initiative,  but  a  joint  undertaking  with  OPSEU  imposed  in 
consequence  of  the  GSB  order  of  August  1, 1995,  the  ramifications  of  which  are  ongoing  and 
continue  to  preoccupy  the  Ministry's  Anti-racism  Coordinator.  The  issues  involved  in  that 
matter  have  given  rise  to  numerous  additional  minutes  of  settlement  and  GSB  decisions,  the 
last  of  which  this  Board  has  any  record  being  a  document  dated  November  27,  2001,  which  is 
found  in  Tab  15  of  Exhibit  186.  Indeed,  when  OPSEU  sought  an  order  in  relation  to  the 
Programme  requiring  the  Ministry  to  provide  a  survey  of  the  work  force  pertaining  to  persons 
with  disabilities,  aboriginal  peoples,  Francophones  and  racial  minorities,  the  Ministry  resisted 
broadening  the  scope  of  its  responsibilities  under  that  order,  and  in  its  decision  of  November  2, 
2000,  the  GSB  concluded  that  because  Article  22  of  the  settlement  "clearly  states  that  the 
Systemic  Change  Programme  is  to  be  designed  to  eliminate  barriers  to  full  workplace 
participation  of  women  correctional  officers  in  the  Ministry ...  an  order  for  survey  information 
that  goes  beyond  information  on  the  gender  balance  issue  is  therefore  not  supportable." 
(Exhibit  186,  Tab  13.)  Thus,  a  year  after  completion  of  the  1999  training  programme  the 
Ministry  succeeded  in  restricting  its  future  Systemic  Change  Programme  obligations  to  gender 
issues.  The  short  and  futile  segment  on  issues  of  racial  discrimination  inserted  in  response  to 
this  Board's  order 

seems  to  have  been  a  one-time-only  measure;  having  regard  to  the  original  terms  of  reference, 
the  GSB  could  not  broaden  the  programme's  scope,  and  this  Board's  order  was  no  doubt 
viewed  by  the  Ministry  as  spent. 

The  evidence  plainly  shows  that  the  training  programme  agreed  to  was  not  of  the  kind 

that  w  as  ordered,  and  the  Commission's  apparent  approval  of  it  was  therefore  spurious.  It  is 

also  abundantly  clear  that  the  programme  that  was  delivered  by  the  Ministry  was  not  the  one 

that  was  agreed  to  by  the  Commission.  Moreover,  Assistant  Deputy  Minister  Zbar's  pre- 
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approval  promise  of  extra  training  for  the  managers  was  never  fulfilled.  While  not  expressly 

referred  to  as  a  condition  of  approval,  not  only  were  the  parties  not  in  a  contractual 

relationship  in  which  such  a  stipulation  might  be  of  crucial  concern,  but  the  holding  out  of  that 

additional  programme  was  clearly  meant  as  an  inducement  as  is  shown  by  Mr.  Zbar's  having 

emphasized  his  undertaking  twice  over  by  the  use  of  italics  and  bold  print.  And,  of  course, 

neither  the  ostensible  approval  of  the  training  programme  nor  its  delivery  complied  with  the 

time  limit  set  out  in  the  order.  Thus,  I  have  no  hesitation  in  concluding  that,  however  narrowly 

one  defines  its  scope,  the  Ministry  failed  in  three  major  respects  to  comply  with  the  final  order 

of  the  1998  decision.  Thus,  there  having  been  no  legitimate  attempt  to  abide  by  it,  for  the 

Commission  and  the  complainant  to  declare  that  untested  order  "ineffective"  seems  rather 

premature.  In  my  view,  it  is  the  Ministry's  failure  to  fulfil  its  obligation,  rather  than  the 

unproven  assertion  that  simply  because  the  problem  persists  the  order  must  have  been 

ineffective,  that  requires  the  reconstruction  of  the  original  order  and  the  making  of  ancillary 

orders  that  take  into  account  the  unabated  victimization  of  the  complainant  by  a  failure  that 

perpetuates  the  discrimination  and  calls  for  additional  measures  to  prevent  its  recurrence. 

Before  turning  to  the  issue  of  consequential  harm,  however,  I  feel  compelled  to  point  out 
that  the  Commission  was  deeply  implicated  in  the  failed  execution  of  the  very  order  that  it 
sought,  and  I  find  it  to  have  been  remiss  in  its  duties,  firstly,  by  neglecting  to  monitor  the 
situation  as  to  time,  secondly,  by  its  late  acceptance  of  an  inappropriate  training  programme, 
and  thirdly,  by  leaving  the  complainant  vulnerable  to  the  mischief  it  knew  was  intended  to  be 
averted  by  the  terms  of  the  order  it  asked  me  to  make.  After  denying  the  requested  "buffering 
orders"  that  the  scope  of  the  training  order  seemed  to  me  then  to  make  unnecessary,  I 
expressed  confidence  that  "the  various  orders  I  am  making  will  ensure  that  neither  the 
complainant  nor  his  wife  is  harassed  or  discriminated  against 
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during  that  transition  period".  {McKinnon  (No.  3),  at  D/69,  para,  349.)  I  regret  that  misplaced 
confidence. 

As  it  is  quite  manifest  that  a  proper  training  programme  cannot  be  developed  overnight, 

the  Commission  knew,  or  ought  to  have  known,  that  as  the  weeks  and  months  slipped  by  with 

no  sign  of  preparations  to  comply  with  the  order,  the  very  deadline  that  it  had  itself  sought 

(and  but  for  which  protective  orders  would  have  been  issued)  became  increasingly  unlikely  to 

be  met.  If  its  excuse  for  failing  in  its  own  undertakings  is  that  when  making  its  successful 

submissions  it  underestimated  the  time  reasonably  required  for  such  a  project,  or  that  its 

resources  proved  insufficient  to  monitor  the  situation,  or  that  it  lacked  the  expertise  to  assess 

the  adequacy  of  the  Ministry's  proposal,  it  ought  to  have  sought  further  instructions  from  this 

Board,  which,  though  remaining  seized  of  the  matter,  was  left  in  the  dark  until  March  of  1999. 

Not  only  did  it  neglect  to  bring  the  failure  to  meet  the  deadline  to  my  attention,  but  when  the 

complainant  did  so  the  Commission  objected  and  took  the  position  that  it  would  have  to 

investigate  the  matter  and  decide  whether  to  exercise  its  discretion  to  do  anything  about  it. 

Of  course,  the  assertions  on  its  behalf  that  its  approval  of  the  Ministry's  training 
programme  pursuant  to  the  1998  order  was  valid  and  operative,  and  that  the  issue  is  simply 
whether  the  order  itself  was  effective,  would  serve  to  deflect  some  of  the  criticism  I  have 
levelled  at  the  Commission  -  particularly  if  it  is  conceded  that  the  order  was  complied  with,  as 
the  Commission  at  times  in  argument  appeared  ready  to  do.  However,  since  no  one  from  the 
Commission  came  forward  to  explain  its  role  in  all  this  I  am  left  to  wonder  whether  its  late  and 
aberrant  approval  was  given  for  want  of  any  better  or  quicker  resolution  of  what  had  become  a 
mutual  difficulty.  In  any  case,  for  reasons  about  which  I  can  only  speculate,  the  Commission 
left  the  complainant  to  suffer  in  limbo  for  another  eight  months  after  the  time  for  compliance 
had  lapsed,  and  there  to  remain  upon  completion  of  an  apparently  makeshift  programme  that 
it  now  maintains  was  destined  from  the  start  to  fail.  Whereas  the  conceptual  inadequacy  and 
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failure  of  purpose  of  the  programme  it  "approved"  as  constituting  fulfilment  of  my  order  lies 
at  the  core  of  its  present  submissions,  neither  Mr.  Shaw  nor  anyone  else  from  the  Commission 
was  called  to  testify  as  to  the  disparity  between  what  was  approved  and  what  was  delivered,  let 
alone  between  what  was  ordered  and  what  was  approved.  We 

do  have,  however,  Dr.  Agard's  expert  evidence  as  to  the  deficiencies  of  that  programme,  to 
which  reference  has  been  made,  and  to  which  I  will  return  in  due  course. 
VI.  The  Poisoned  Workplace  Environment:  General  Evidence 

Its  noncompliance  with  the  order  in  question  having  been  established,  it  falls  to  the 
Ministry  to  rebut  the  presumption  that  the  atmosphere  of  the  Centre  remains  poisoned,  and 
this  it  has  clearly  failed  to  do.  The  evidence  relating  to  the  Systemic  Change  Training 
Programme  actually  points  to  an  environment  that  remains  racially  poisoned;  moreover,  not 
only  was  no  other  evidence  led  to  show  that  the  complainant's  workplace  has  been 
substantially  cleansed  of  racism,  but  the  affirmative  evidence  that  it  continues  to  be  so  affected 
is  entirely  convincing.  Although,  given  my  opinion  as  to  the  burden  of  proof,  reliance  on  it  for 
that  purpose  is  unnecessary,  I  will  review  that  evidence  in  some  detail  because  the  remedies  to 
be  fashioned  must  be  seen  in  the  context  of  the  general  background  of  the  Centre  and  of  all 
that  the  complainant  has  been  put  through.  However,  before  turning  to  his  specific  allegations 
of  harassment,  reprisals  and  targeting,  there  remains  to  be  addressed  a  range  of  other  evidence 
indicative  of  a  racist  atmosphere  permeating  the  Ministry's  institutions. 

1.  Racism:  A  Ministry-wide  Problem 

The  "Systemic  Change  Program  Training  Initiative"  was  not  an  exercise  conducted  to 
preserve  the  clean  atmosphere  of  the  Ministry's  various  facilities.  Its  purpose  was  to  effect 


-69- 


systemic  change  and,  as  the  inclusion  of  the  section  on  racism  signifies,  a  part  of  that  change 
was  to  be  from  a  poisoned  atmosphere  to  one  substantially  free  of  racism.  The  evidence  already 
seen  indicates  that  the  programme  did  not  work,  which  is  to  say  that  the  atmosphere  remained 
substantially  unchanged  throughout  the  Ministry.  As  to  the  complainant's  workplace  in 
particular,  Mr.  Daley  testified  that  upon  his  return  to  the  Centre  from  his  stint  as  a  facilitator 
he  "didn't  discern  any  significant  difference  in  the  workplace  in  terms  of  people's  conduct  to 
people ...  people  became  more  careful  and  coy  in  how  they  went  about  doing  acts  that  would  be 
considered  as  unprofessional  in  the  workplace,  or  discriminatory,  or  harassing.  Overall,  I 
didn't  discern  a  difference  after  the  programme."  Thus,  in  his  assessment  racist  behaviour  had 
simply  "gone  underground",  to  use  Dr.  Agard's  expression. 

The  facilitators  claimed  to  have  encountered  complaints  of  racism  in  the  process  of 
delivering  the  programme  and,  as  already  noted,  Mr.  Harris's  report  on  the  one-day 
programme  confirms  that  they  "were  informed  regularly  of  some  workplaces  with  seriously 
poisoned  environments  where  restoration  of  positive  relationships  and  healing  of  hurt  feelings 
are  badly  needed".  When  questioned  about  this,  Mr.  Harris  testified  that,  although  as 
programme  coordinator  he  had  brought  these  reports  to  the  attention  of  his  superiors,  he  was 
not  instructed  to  take  action  in  respect  of  them  in  his  capacity  as  Anti-racism  Coordinator,  and 
he  went  on  to  indicate  that  the  Ministry  was  well  aware  that  the  problem  was  widespread.  His 
evidence  in  this  regard  is  as  follows  (December  19,  Tape  3,  Side  A,  beginning  at  number  310): 

Q.  So  the  information  was  passed  on  to  people  higher  than  you,  your  bosses,  et 

cetera,  about  the  poisoned  environment,  and  this  information  came  out  as  part 

of  the  one-day  training  programme? 

A.  Yes. 

Q.  People  in  the  programme  were  talking  about  how  their  environment  -  racism 
continues,  et  cetera? 
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A.  Correct. 

Q.  And  after  the  course  is  finished  -  and  I  understand  that  you're  very  busy 
during  the  course  'cause  you're  the  coordinator  -  did  Mr.  Zbar  or  anyone  else  in 
Corrections  come  back  to  you  and  say,  "You're  the  Anti-racism  Coordinator, 
can  you  guide  us  or  assist  us  as  to  how  we  should  now  deal  with  these  poisoned 
environments  that  have  been  identified? 

A.  Well  they  didn't  say  that  directly,  but  what  they  said  to  me,  because  I  was 
still  involved  in  the  systemic  change  programme  which  is  my  -  I'm  dealing  with 
all  of  that  -  is  to  say,  to  double  our  efforts,  continue  to  negotiate,  continue  to 
work  with  OPSEU  to  get  some  kind  of  resolution  with  the  Systemic  Change 
Programme  agreement  so  that  we  can  get  out  there  and  do  what  we  needed  to  do 
to  deal  with  some  of  the  issues  that  we're  having. 

Q.  So  you're  referring  to  your  negotiations  in  the  O'Brien  matter  with  OPSEU, 
is  that  right? 
A.  Yes. 

Q.  And  notwithstanding  the  O'Brien  matter  with  OPSEU  did  they  tell  you  to  go 
out,  for  instance,  and  survey  the  workplaces  to  find  out  how  pervasive  and  how 
serious  the  poisoned  environments  were? 

A.  Well,  no,  I  don't  think  there  was  a  need  to  do  that  because  we've  heard  from 
the  training  that  we've  just  done,  and  whatever  we've  heard  in  other  decisions 
before,  that  that  was  the  case.  In  the  Lybrand  and  Coopers  Report  they  talked 
about  certain  things  with  management  and  staff  and  so  on,  so  I  think  -  from  my 
perspective  -I  think  the  Ministry  knew  what  the  situation  was.  [Emphasis  added.] 
Q.  Okay.  So  you  say  we've  got  enough  information,  we  know  that  it  is  -  as  you 
put  it  -  a  seriously  poisoned  environment. 

A.  Yeah.  And  I  could  remember  in  a  meeting  with  Morris  Zbar  indicating  that 
the  time  for  talk  is  over,  let's  get  out  there  and  try  to  fix  it. 
Q.  And  so,  you've  told  us  that  you're  involved  in  part  of  a  committee  on  the 
O'Brien  matter.  Can  you  tell  us,  then,  what  you  were  told  to  do  in  terms  of 
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positive  steps  to  actually  clean  up  these  workplaces? 

A.  Well,  if  you  mean  being  told,  "Ernie,  you  do  this,  that,  that,  and  that",  I  was 
never  told  that. 

In  the  same  vein  as  the  Ministry's  failure  to  instruct  Mr.  Harris  (or  anyone  else)  to  take 
any  active  measures  regarding  specific  locations  identified  by  its  facilitators  as  having  a 
poisoned  environment  is  its  egregious  inaction  following  the  1998  decision  herein.  Not  only 
were  the  findings  of  racist  behaviour  strewn  throughout  that  decision  alarming  enough  to 
provoke  a  conscientious  employer  to  take  action,  but  there  was  a  specific  order  requiring  the 
situation  to  be  dealt  with.  Yet,  although  he  was  the  Ministry's  Anti-racism  Coordinator  at  all 
relevant  times,  the  McKinnon  decision  was  not  brought  to  Mr.  Harris's  notice  until  some  five 
months  after  it  was  placed  in  the  Ministry's  hands  -  and  then,  not  with  a  view  to  having  him  go 
to  the  Centre  to  investigate  the  matter  and  prepare  recommendations,  but  because  that 
decision  "had  a  training  component"  as  did  the  O'Brien  Settlement  on  which  he  was  working. 
Anxiety  was  setting  in.  "Mr.  Harris,"  he  was  in  effect  told,  "here  is  something  we  got  five 
months  ago.  Look  at  the  last  order  on  the  last  page  and  talk  to  the  systemic  programme 
steering  committee  to  see  if  we  can  kill  two  birds  with  one  stone."  As  of  the  time  of  his 
testimony  (some  three  and  a  half  years  after  that  decision),  no  one  at  the  Centre  had  ever 
contacted  Mr.  Harris  for  assistance  or  advice  in  dealing  with  the  poisoned  atmosphere  rather 
graphically  described  in  that  decision;  no  member  of  the  Ministry's  central  administration  had 
directed  him  to  go  there  for  that  purpose;  nor  did  he  do  so  on  his  own  initiative.  Dr.  Agard's 
assessment  of  this  kind  of  failure  is  found  in  his  answer  to  the  following  question  put  to  him  by 
counsel  for  the  Commission  (Tape  4,  side  A,  March  8,  2002): 

Q.  We  have  heard  evidence  that  when  Professor  Hubbard's  decision  was 
released  in  1998  it  wasn't  provided  to  employees,  that  management  didn't  need 
to  discuss  it.  There  was  no  plan  in  place  to  deal  with  the  findings.  The  order 
went  to  staff  with  a  one-line  memo  attached.  That's  some  of  the  evidence  we 
have  heard  as  to  how  Metro  East  communicated  or  didn't  communicate  this 
decision.  From  your  perspective  as  a  systemic  change  expert,  when  an  employee 
is  met  with  such  a  decision  what  should  be  the  response  —  when  an  employer, 
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rather,  receives  such  a  decision  about  its  workplace,  what  should  be  the 
response? 

A.  I  believe  that  the  employer  first  has  to  acknowledge  some  responsibility  for 
redress.  By  that  I  mean  that  the  employer  has  to  accept  that  "this  happened  on 
my  watch".  Recognizing  that  we  are  commenting  from  an  organizational 
behavioural  perspective,  this  is  particularly  important  for  individuals  who 
belong  to,  if  I  could  use  the  employment  equity  term,  the  target  group  members, 
the  people  who  traditionally  have  been  discriminated  against.  I  know  it's 
nowhere  in  the  report.  I  was  recently  doing  another  piece  of  work  on  racial 
profiling  and  one  of  the  thinkings  —  and  I  think  I  mentioned  this  earlier  —  is 
about  cognitive  racism  and  the  psychological  processes  that  individuals  go 
through  in  an  environment  where  one  is  not  free  of  harassment  and 
discrimination. 

What  individuals  are  looking  for  is  acknowledgment,  transparency  —  we  don't 
need  organizational  terms  here  —  and  redress.  Or  else  what  develops  with  the 
individual  is  what  I  call  cognitive  dissidence,  and  that  is  that  the  individual  no 
longer  can  perform,  function,  meet  the  performance  objectives,  in  a  safe  and 
secure  environment.  And  one  of  the  things  is  that  systemic  racism  is  now  being 
viewed  as  symbolic  and  cognitive  racism  in  that  it  is  not  overt.  Gone  are  the  days 
in  some  institutions  where  racism  is  in  your  face.  So  what  is  expected  of  a 
progressive  employer  --  and  I  don't  think  that  it  is  beyond  it  reasonably  to  have 
known  that  within  that  environment  one  clear  message  of  acceptance  should 
take  place.  The  second  is  that  such  behaviour  must  not  be  tolerated.  The  third  is 
an  examination  of  the  environment  with  respect  to  accountability  to  make  sure 
that  that  does  not  happen  again,  "not  on  my  watch"  kind  of  thing. 
It  seems  to  me  that  that  would  be,  or  should  be,  from  an  organizational 

behavioural  perspective  what  the  directing  minds  should  do.  I  think  that  a 

decision  on  an  order  is  simply  a  red  flag.  I  don't  want  to  be  punitive  nor  do  I 


-73- 


want  to  be  overly  cautious  either,  but  I  don't  think  that  this  process  has  the 


capacity  for  redress  in  terms  of  personal  damages  that  individuals  who  are 
subjected  to  racial  harassment  and  discrimination  go  through  in  the  workplace. 
I  deal  with  them  on  a  regular  and  an  on-going  basis  in  my  private  practice.  So 
what  they  are  looking  for  from  that  employer  is  certainly  not  the  avoidance  but 
certainly  the  acceptance  of  some  responsibility  that  things  are  going  to  be 
different.  Because  this  is  a  red  flag. 

The  Coopers  and  Lybrand  Report  mentioned  by  Mr.  Harris  is  one  of  a  long  series  of 

strongly  condemnatory  documents  referred  to  by  counsel  for  the  Commission  in  her  written 

submissions  in  this  way:  "Over  the  past  decade,  the  Ministry  has  received  numerous  reports 

identifying  various  forms  of  systemic  discrimination  at  the  Ministry,  including  sex 

discrimination,  race  discrimination  and  barriers  to  achieving  employment  equity  at  the 

Ministry.  These  reports  identify  management  action  or  inaction  as  having  created  or  sustained 

systemic  discrimination  at  the  Ministry  over  the  last  ten  years."  The  documents  listed  in 

chronological  order  from  1993  to  2001  are  these:  Hansen  (Bell  Cairn)  Report,  Racism  Behind 

Bars;  Employment  Systems  Review  Task  Force;  Howe/Dalton/Loach  GSB  Decision;  O'Brien 

Settlement  Agreement;  Coopers  &  Lybrand  Report;  Devlin  Systemic  Change  Training  Review; 

Devlin  WDHP  Review"  And  counsel  went  on  to  make  the  following  observation  that  I  find 

entirely  supported  by  the  evidence: 

...  it  was  unbelievable,  in  my  submission,  the  evidence  that  we  heard  of  the 
reports  that  the  Ministry  has  received  over  the  past  decade,  starting  with  the 
Bell  Cairn  Report  in  '93  and  ending  with  the  Devlin  reports  in  2001.  The 
commonalities  in  those  reports  were  striking.  I  think  there  was  one  theme  which 
flowed  through  all  of  them  over  the  past  nine  years  or  eight  years,  and  that  is 
that  management  action  or  inaction  has  in  fact  created  and  sustained  systemic 
discrimination  at  the  Ministry.  That  has  been  the  common  problem  indicated 
throughout  all  of  these  reports  that  the  Ministry  has  received  over  the  past  eight 
years.  Notwithstanding  those  reports  and  the  consistent  message  to  the  Ministry, 
there  is  no  evidence  before  you  that  the  Ministry  has  acted  on  any  of  these 
reports  or  done  anything  to  fix  that  problem. 
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Unquestionably,  Mr.  Harris  got  it  right  when  he  said  that  "the  Ministry  knew  what  the 

situation  was":  in  short,  it  was  what  Dr.  Agard  called  "a  very  corrosive  environment."  And, 

during  cross-examination  by  counsel  for  the  complainant,  Dr.  Agard  said  he  distinctly 

remembered  telling  the  Deputy  Minister  in  a  debriefing  meeting  that  there  was  a  problem  of 

racism  in  the  Ministry,  that  there  was  a  perception  that  managers  guilty  of  human  rights 

violations  were  protected  by  senior  management  (for  instance,  by  paying  damages  assessed 

against  them,  as  in  the  present  case).  When  asked  to  comment  on  the  finding  that  "the 

workplace  environment  of  the  Centre  was  poisoned  by  racial  harassment  and  discrimination, 

and  that  such  sporadic  efforts  as  were  undertaken  to  address  it  were  inadequate  and  often 

begrudged"  (McKinnon  (No.  3),  D/62,  para.  301),  he  said  he  found  this  still  to  be  the  case  (May 

29,  2002,  Tape  1,  Side  A). 

A  final  matter  to  be  seen  in  relation  to  the  question  of  a  Ministry-wide  problem 
regarding  racism  arose  in  the  course  of  the  examination-in-chief  of  Dr.  Agard.  Counsel  for  the 
Commission  questioned  him  about  two  indicia  of  a  poisoned  environment  which,  while 
pursuing  his  consulting  work  for  the  Ministry,  he  found  present  in  its  facilities,  namely:  (1)  an 
inordinate  number  of  complaints  being  made,  and  (2)  an  ineffective  system  for  dealing  with 
them.  The  WDHP  Operating  Policy  applies  to  the  entire  Ontario  Public  Service  (OPS),  and 
when  Counsel  asked  about  the  Ministry's  WDHP  complaints  record  relative  to  the  rest  of  the 
OPS,  the  following  exchange  took  place  (Tape  3,  Side  A,  March  8,  2002): 

A.  It  could  be  that  the  environment  is  one  in  which  the  greater  degree  of 
awareness  would  respect  the  processes,  but  I  think  that  the  data  also  does  not 
support  that.  So  that  at  the  end  of  the  day  one  has  to  take  that  statistic  in 
comparison  to  the  rest  of  the  OPS  ...  [and]  there  is  cause  for  alarm,  I  think,  if  40 
per  cent  of  the  complaints  really  reside  over  there.  That's  the  first  thing.  And  if 
in  fact  we  take  a  look  at  the  WDHP  operating  policy,  it  is  designed  —  the  word 
"preventative"  is  part  of  the  definition,  part  of  the  description  of  the  policy  itself 
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—  and  therefore  one  of  the  provisions  of  the  policy  is  an  opportunity  to  complain. 
Seeking  redress.  Therefore,  if  one  is  seeking  redress  then  I  think  it  is  a 
reasonable  conclusion  to  draw  that  in  compliance  with  the  WDHP  principles  the 
environment  has  elements  of  harassment  and  discrimination.  And  if  we  take  the 
WDHP  policy,  we  recognize  that  its  thrust,  really,  is  part  of  the  systemic  support 
mechanism  to  prevent  harassment  and  discrimination  in  the  work-place. 
Therefore,  that  environment  is  an  environment  that  is,  quote  unquote, 
"ineffective"  with  respect  to  the  policy.  ...  One  of  the  things  that  consistently 
came  to  mind  when  I  came  to  the  Ministry  was  that  the  WDHP  operating  policy 
really  mirrors  —  and  it  is  not  unusual  in  organizational  policies  —  the  Ontario 
Human  Rights  Code.  It  mirrors  the  Ontario  Human  Rights  Code  in  terms  of  its 
provisions.  It  mirrors  it  in  terms  of  its  mechanisms,  and  so  therefore  in  terms  of 
its  expectations.  If  we  go  back  to  a  definition  of  a  point  in  the  environment,  then 
once  we  begin  to  look  at  systems  in  place  through  WDHP  that  the  review 
indicates  do  not  exist,  then  the  environment  has  to  be  one  which,  if  I  use  the 
Code  definition,  in  a  sense,  is  poisonous. 

Q.  Just  so  that  I  may  clarify  that,  as  I  understand  it,  Dr.  Agard,  how  does  the 
functioning  of  systems,  like  a  WDHP  process  —  and  I  will  call  that  a  system  -- 
how  does  the  functioning  of  systems  of  redress  in  an  organization  affect  the 
health,  or  the  function,  or  dysfunction,  of  a  work  environment? 
A.  Well,  all  organizations  have  policies,  and  those  policies  address  the  behaviour 
that  is  in  the  organization.  So  the  financial  policy  of  an  organization  says  who 
can  write  cheques  and  who  cannot  write  cheques,  who  can  authorize  certain 
amounts  and  who  cannot  authorize  certain  amounts.  Where  should  certain 
provisions  be  made  with  respect  to  discretion?  And  that  connotes  the  healthy 
behaviour  of  the  organization  with  respect  to  financial  matters.  When  we  begin 
to  work  with  respect  to  the  human  interaction,  or  the  behaviours  of  the 
employees,  or  individuals,  or  the  corporation,  from  a  perspective  of  human 
rights  and  equity  issues,  then  we  come  back  to  those  policies.  The  policy  that,  in 


-76- 


fact,  drives  that  agenda  within  the  Ontario  Public  Service  is  the  WDUP 
operating  policy.  But  in  and  of  its  design  it  is  really  there  to  address  those 
behaviours  on  an  individual  basis.  Do  you  understand  what  I  mean?  The 
individual  who  writes  the  cheque  over  in  this  department  is  following  a  broad 
corporate  outline  with  respect  to  its  policy  and  its  implementation,  and  that 
behaviour  is  governed  by  that,  in  that  individual  instance,  or  in  that 
departmental  instance.  The  same  thing  applies  when  it  comes  to  human  rights 
inequities,  because  the  behaviour  in  a  particular  location  is  directed;  there  is  a 
direct  link  between  the  broad  systemic  policy  definition  and  the  individual 
within  that  environment. ... 

Q.  You  started  to  talk  about  the  WDHP  system  and  my  question  was:  are  you 
able  to  give  an  opinion  on  the  work  environment  of  the  Ministry.  You  talked 
about  the  number  of  complaints  being  an  indicator  of  a  poisoned  work 
environment. ...  I  think  you  were  then  moving  on  to  the  WDHP  process  and  my 
question  is:  does  the  fact  that  that  process  is  either  effective  or  ineffective, 
working  or  not  working,  can  that  be  another  indicator  of  a  poisoned  work 
environment? 

A.  By  its  absence,  in  a  sense.  If  the  policy  is  silent,  then  the  implications  are  that 
the  provisions  of  that  policy,  which  are  to  protect  the  individual  employee, 
create  an  environment  that  is  free  and  safe,  free  of  harassment  and 
discrimination  and  safe  —  all  of  those  provisions,  timeliness  with  respect  to 
responses  and  investigations,  all  of  this  creates  an  environment  which  allows  for 
a  poisoned  environment.  I  mean  there  is  no  other  way  to  say  it.  One  of  the  other 
things  is  this.  A  poisoned  environment,  from  my  experience,  is  not  simply  the 
practical  —  and  I  very  often  have  to  explain  this  over  and  over,  it  is  not  just 
simply  the  graffiti  on  the  wall,  if  I  can  operationalize  it.  The  lack  of  taking 
responsibility  for  not  having  the  graffiti  on  the  wall  is  part  of  the  poisoned 
environment.  So  that  managers,  by  not  taking  responsibility,  or  if  the  system 
does  not  allow  managers  to  accept  that  responsibility  with  some  degree  of 
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confidence,  then  we  have  a  poisoned  environment.  Clearly,  within  all  of  the  data 
that  we  have  gathered,  and  all  of  the  analyses,  managers  in  this  particular  work 
environment  as  defined  by  their  responsibilities  under  WDHP  do  not  have  the 
capability  and  therefore  we  have  a  void  in  the  environment  with  respect  to  the 
presence  of  harassing,  discriminating  behaviours  and  experiences. 
Q.  Are  there  other  parts  of  the  work  that  you  did  both  with  respect  to  systemic 
change  and,  I  guess  more  predominately,  the  WDHP  review,  are  there  other, 
sort  of,  systems  indicia,  if  I  can  use  that  term,  of  a  poisoned  work  environment 
of  the  Ministry  as  a  whole? 
A.  The  Ministry  as  a  whole? 

Q.  We  are  not  talking  about  Metro  East.  Clearly  the  environment  at  Metro  East 
will  be  the  subject  of  Professor  Hubbard's  decision  and  ruling,  but  I'm  just 
trying  to  have  you  expand  on  or  explain,  or  maybe  there  aren't  any,  but  were 
there  other  sort  of  indicia  that  might  indicate  —  you  have  talked  about  the 
number  of  complaints,  you  have  talked  about  managers  being  unable  to  respond 
appropriately  to  complaints. 

A.  I  go  back  to  the  fact  that  the  WDHP  policy  mirrors  the  Ontario  Human 
Rights  Code  —  that  is,  to  the  best  of  my  knowledge,  education  and  study.  There 
are  two  key  elements,  it  seems  to  me,  in  the  Ontario  Human  Rights  Code,  which 
are  in  fact  reflected  in  that  policy.  One  is  the  phrase  that  is  used  "or  reasonably 
to  have  known"  and  the  other  is  based  on  the  balance  of  probabilities.  I,  in  my 
best  professional  judgment  —  when  we  get  to  the  environment  and  we  recognize, 
based  on  the  review,  that  the  systems  as  defined  by  the  policies  —  we're  talking 
about  advisors,  we're  talking  about  mediators,  we're  talking  about  skill  levels  of 
managers  to  deal  with  violations  and  contravention  of  the  code,  we  are  talking 
about  the  IIU  process  which  seems  to  lack  credibility,  not  necessarily  by  my 
evaluation  but  certainly  by  the  evaluations  of  people  who  it  was  designed  to 
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serve.  The  fact  is  that  from  time  to  time  when  you  look  at  the  training  there  is  a 
large  percentage  of  individuals  within  the  environment  who  have  said  that  that 
training  has  done  nothing.  It  has  not  changed  the  behaviour  of  individuals.  That 
says  to  me,  that  were  I  in  that  environment,  then  that  environment  has  to  be 
poisoned;  that  environment  doesn't  respect  me  for  who  I  am  as  an  employee, 
were  I  an  employee  in  that  institution,  based  on  my  race,  based  on  my 
background.  And  that's  one  of  the  grounds  in  both  the  code  as  well  as  the 
WDHP  policy.  I  really  hinge  a  lot  of  umpth,  a  lot  of  responsibility  on  the  WDHP 
policy.  This  is  not  something  that  is  designed  over  a  [unintelligible]  This  is  the 
government  of  Ontario,  this  is  its  policy. ... 

Q.  Dr.  Agard,  just  so  that  I'm  clear,  is  the  mere  fact  that  the  WDHP  process  has 
broken  down  in  the  Ministry,  which  seems  to  be  the  result  [i.e.,  finding]  of  the 
WDHP  report,  is  the  mere  fact  that  that  whole  process  has  broken  down 
indicative  of  a  poisoned  work  environment?. 
A.  I  would  say  yes. 

Q.  The  mere  breakdown  of  the  process? 
A.  I  would  say  yes. 

2.  Reluctance  and/or  Failure  to  Provide  Evidence:  Adverse  Inferences 

Counsel  for  the  complainant  provided  a  written  "Overview  of  Final  Argument"  to  assist 
in  following  her  submissions,  and  she  began  the  section  dealing  with  the  poisoned  atmosphere 
with  evidentiary  issues  regarding  "Documents  and  Oral  evidence  given  begrudgingly  or  not  at 
all".  As  she  rightly  pointed  out,  the  Ministry  (through  no  fault  of  its  counsel)  had  to  be  ordered 
on  several  occasions  to  produce  documents  the  relevance  of  which  was  plain,  and  even  then 
some  pertinent  documents  came  into  evidence  by  chance  long  after  the  opportunity  was  lost  to 
cross-examine  witnesses  who  had  relevant  knowledge  about  them.  One  example  given  concerns 
the  conduct  of  Ms.  Linda  Ashley,  an  OM16  on  long  term  disability  in  the  Spring  of  1998,  who 
called  the  Centre  to  get  that  "fucking  asshole  McKinnon's"  home  number  in  order  to  let  him 
know  what  she  thought  of  his  "fucking  decision".  That  conduct  and  how  it  was  handled  was 
one  of  the  complainant's  specific  allegations  for  which  particulars  had  been  sought,  and  Mr. 
Carl  DeGrandis,  Superintendent  of  the  Centre  at  the  time,  indicated  under  cross-examination 
that  as  far  as  he  was  concerned  the  incident  had  been  resolved.  Some  weeks  later  counsel  for 
the  Commission  discovered  amongst  the  packet  of  documents  that  happened  to  surface  during 
the  testimony  of  Ms.  Silva  Minassian,  the  Ministry's  WDHP  Policy/Programme  Advisor,  a  two- 
page  memorandum  sent  by  Mr.  Dan  Stevens  to  Mr.  DeGrandis  on  May  28,  1998,  concerning 
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the  Linda  Ashley  incident  and  indicating  that  it  "appears  that  she  cannot  put  this  situation 
behind  her  ..."  (Exhibit  154.) 

Another  example  given  of  a  late-surfacing  document  is  the  "Investigation  Report" 
prepared  by  Paul  Downing,  Special  Investigator  to  the  Director  of  Adult  Institution  Operations 
(Exhibit  200). 

That  report  involves  two  corrections  officers  at  the  Centre  who  testified  at  the  hearing  leading 
to  the  April  1998  decision,  and  it  concerns  a  claim  made  by  one  of  them,  Mr.  Ryan  Sellick,  that 
the  other,  Mr.  Doug  Pickett,  gave  false  testimony  about  him.  As  one  of  the  complainant's 
specific  allegations  is  that  this  claim  tended  to  undermine  that  decision  and  that  it  had  been 
mishandled  by  the  institution,  particulars  regarding  that  incident  had  been  called  for  from  the 
start.  In  cross-examination  Mr.  DeGrandis  said  that  the  matter  had  been  sent  to  be 
investigated,  that  nobody  had  reported  back  to  him,  that  he  thought  it  was  an  ongoing  matter, 
and  that  he  had  no  other  information  about  it.  However,  during  testimony  a  couple  of  months 
later  Deputy  Superintendent  Denise  Scrivano,  as  she  then  was,  happened  to  refer  to  a  five-page 
investigator's  report  she  said  Mr.  DeGrandis  gave  her  on  that  very  matter,  and  she  was 
ordered  to  produce  it.  No  explanation  was  given  as  to  why  that  report  had  not  been  produced 
at  the  outset.  Mr.  Downing  was  called  later  and  testified  that  he  had  given  the  report  to  Mr. 
DeGrandis,  and  that  is  confirmed  in  his  notes,  which  state  that  on  January  26, 1999,  "Final 
written  report  forwarded  to  Louie  DiPalma,  Carl  DeGrandis  and  Gary  Commeford"  (Exhibit 
230);  but  Mr.  DeGrandis,  of  course,  was  not  cross-examined  about  it.  As  counsel  for  the 
complainant  suggested,  either  Mr.  DeGrandis  was  knowingly  misleading  and  attempted  to 
suppress  the  document,  or  (as  seems  more  likely)  his  indifference  to  this  process  was  such  that 
he  had  not  bothered  to  search  for  relevant  documents. 
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After  pointing  to  other  instances  of  documents  that  came  to  light  by  "happenstance", 
counsel  turned  to  the  failure  of  the  Ministry  to  call  as  witnesses  a  number  of  officials  who  were 
implicated  to  varying  degrees  in  matters  before  this  Board  regarding  which  their  testimony 
would  have  been  relevant,  and  she  urged  that  adverse  inferences  be  drawn  from  that  failure. 
The  officials  mentioned  were:  Mr.  Commeford  and  Mr.  Leithead,  Regional  Directors;  Mr. 
Zbar  and  Mr.  Rabeau,  Assistant  Deputy  Ministers;  Mr.  Millard  and  Mr.  Fleming,  Deputy 
Ministers;  and  Mr.  Hamblin,  TEDC  Superintendent.  For  reasons  that  emerge  from  the  brief 
review  of  the  evidence  that  follows,  I  am  persuaded  that  adverse  inferences  ought  to  be  drawn 
from  the  failure  to  call  these  people  as  witnesses. 

Between  May  and  July  of  1998  the  complainant  made  several  complaints  that  he 
considered  to  have  been  dealt  with  improperly  by  the  Centre's  senior  management.  He  brought 
his  concerns  to  the  attention  of  a  number  of  people,  including  the  Premier  of  the  Province, 
following  which  he  and  Mr.  Derek  Miller  attended  a  meeting  with  Deputy  Minister  Millard 
and  other  senior  managers.  It  was  his  hope  that  an  external  investigation  of  his  complaints 
would  be  made.  However,  his  allegations  of  discrimination,  harassment  and  poisoned 
environment  were  instead  sent  to  the  Ministry's  Internal  Investigations  Unit  whose 
"Preliminary  Investigations  Report  II"  dealing  therewith  is  dated  January  22,  1999  (Exhibit 
19).  This  same  series  of  allegations  was  the  subject  of  another  lengthy  document  dated  March 
20,  1999  (Exhibit  194),  which  was  prepared  by  Ms.  Scrivano,  who  said  she  was  instructed 
verbally  by  Mr.  Commeford  to  assemble  for  him  the  Centre's  material  relating  to  those 
complaints  and  the  actions  taken  locally  in  response  to  them.  Ms.  Scrivano  was  asked  why  she 
had  been  directed  by  the  Regional  Director  to  assemble  and  transmit  this  material  to  him 
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regarding  matters  already  investigated  and  reported  on.  She  did  not  know  why  Mr. 

Commeford  wanted  the  information,  what  he  did  with  it,  or  what  decisions  might  have  been 

made  on  account  of  it.  Mr.  Commeford,  who  is  mentioned  in  several  other  exhibits  as  well,  was 

not  made  available  for  questioning  about  it. 

Under  the  heading  "Other  issues",  the  January  1999  report  of  the  Internal 
Investigations  Unit  (or  the  "IIU",  as  it  was  referred  to  in  evidence  and  in  the  exhibits,  and  as  it 
will  be  referred  to  hereafter)  contains  the  following  recommendations: 

Once  again,  the  ministry  may  wish  to  consider  how  an  institution  is  monitored 

by  senior  management  during  and  after  human  rights  litigation.  This  may  assist 

in  preventing  or  effectively  dealing  with  further  allegations  of  discrimination, 

harassment,  poisoned  work  environment  or  reprisal  which  may  arise  in 

connection  with  the  litigation.  Ideally,  a  practical  strategy  should  be  in  place 

which  is  clearly  communicated  to  all  staff  by  senior  management.  All  staff,  and 

by  implication,  the  specific  parties  in  any  on-going  litigation,  should  know  that 

they  can  come  forward  if  there  are  further  allegations  of  discrimination, 

harassment,  poisoned  work  environment  or  reprisal  in  the  workplace. 

As  a  general  measure  and  at  the  very  minimum,  staff  should  be  aware  by  an 

institution  wide  memo,  that  the  institution  will  not  tolerate  any  acts  of 

retaliation  or  reprisal  for  invoking  the  human  rights  process.  In  this  regard,  it 

would  be  prudent  for  management  to  quote  section  8  of  the  Ontario  Human 

Rights  Code,  in  its  memo. 

8.  Every  person  has  a  right  to  claim  and  enforce  his  or  her  rights 
under  this  Act,  to  institute  and  participate  in  proceedings  under 
this  Act  and  to  refuse  to  infringe  a  right  of  another  person  under 
this  Act,  without  reprisal  or  threat  of  reprisal  for  so  doing. 

A  summary  of  the  IIU  report  was  "provided  to  the  Deputy  Minister  because  the  case 
has  been  highly  publicized  and  is  contentious  in  nature".  That  document  (Exhibit  216),  entitled 
"Synopsis  IIU  528-02-98  -  Preliminary  Report",  refers  to  these  recommendations  as  well,  and 
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it  was  signed  as  accepted  by  Deputy  Minister  John  E.  Fleming.  Counsel  for  the  complainant 

wanted  to  know  how  these  recommendations  were  received,  what  action,  if  any,  had  been  taken 

as  a  result  of  them,  and  why  no  Ministry-wide  anti-reprisal  declaration  was  ever  made.  Neither 

Mr.  Millard,  who  instigated  the  investigation  despite  the  complainant's  evident  lack  of  faith  in 

the  IIU  and  unwillingness  to  cooperate  in  the  process,  nor  Mr.  Fleming,  who  signed  off  on  the 

"Synopsis",  were  called  as  witnesses.  No  one  else  questioned  in  this  regard  could  provide  the 

information  sought,  and  counsel  for  the  complainant  accurately  summed  up  this  aspect  of  the 

matter  as  follows  (Side  B  of  Tape  1  for  July  3.  2002): 

Now,  of  course,  the  only  person  I  can  ask  in  terms  of  an  ADM  is  Ms.  Newman. 
She  says,  "I  have  no  knowledge,  don't  ask  me,  ask  Mr.  Rabeau,  ask  somebody 
else."  So  nobody  can  tell  me  what  happened  to  this.  So  then  I  ask  senior 
management,  "Did  you  invoke  this?"  Mr.  DeGrandis  said,  "I  never  got  that.  I 
never  got  that."  This  is  a  report  with  respect  to  poisoned  environment  with 
recommendations  about  his  institution.  He's  the  captain  of  that  institution.  He 
says,  "I  never  got  it."  Denise  Scrivano  said,  "I  never  got  it."  I  say  to  Denise 
Scrivano,  "You  prepared  the  documentation,  the  fact  finding  about  that;  did 
you  do  any  follow  up?"  No.  Never  inquired  what  happened  to  it.  Never  asked  for 
the  report.  Never  asked  anybody  about  it.  They  just  sent  it  into  oblivion,  the 
same  way  that  your  decision  was  sent  into  oblivion,  I  may  add.  But  we  have 
knowledge  that  senior  Ministry  people  got  this,  so  I'd  like  to  know  why  they 
ignored  their  own  recommendations  made  to  them  that  at  a  minimum  they 
should  send  out  a  memo  saying,  "We  won't  tolerate  reprisals."  We  don't  have  a 
single  witness  that  I  could  cross-examine  on  that  that  they  produced,  and  there 
should  be  an  adverse  finding  with  respect  to  the  Ministry.  This  is  not  a  minor 
issue.  This  is  a  material  issue.  This  is  something  that  they  clearly  had  notice 
about.  It's  in  their  own  documentation.  I  cross-examined  witnesses  early  on 
before  they  called  their  evidence.  They  never  called  anyone  on  this  point. 

The  most  senior  of  its  officials  called  upon  by  the  Ministry  to  testify  was  Ms.  Deborah 

Newman,  Assistant  Deputy  Minister,  Community  and  Young  Offender  Services.  She  knew 

nothing  about  this  particular  matter  and,  indeed,  unlike  the  other  Assistant  Deputy  Ministers, 

was  in  no  position  to  give  evidence  regarding  any  of  the  specific  issues  involved  in  the 

complainant's  allegations  or  relating  to  the  workplace  atmosphere  of  the  Centre.  Her  evidence 

related  to  the  Workplace  Discrimination  and  Harassment  Prevention  ("WDHP")  policy,  the 
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Devlin  WDHP  Report  (to  be  examined  when  dealing  with  remedies),  and  general  topics 

regarding  the  development  of  the  Systemic  Change  Programme  generated  by  the  O'Brien 

Settlement  as  distinct  from  the  training  programme  response  to  the  1998  decision.  She  had 

nothing  to  say  about  the  complainant's  allegations  of  post-decision  discrimination,  harassment 

or  reprisals,  or  the  condition  of  his  workplace  environment.  The  thrust  of  her  evidence  was  to 

show  that  the  Ministry  had  the  matter  of  institutional  reform  well  in  hand,  that  most  of  the 

Devlin  WDHP  Report  recommendations  had  been  accepted,  that  the  rest  were  unnecessary  or 

undesirable,  and  that  systemic  directives  should  not  be  imposed. 

Whether  or  not  Messrs  Zbar  and  Rabeau,  as  fellow  Assistant  Deputy  Ministers,  could 
have  spoken  with  equal  authority  to  the  issues  addressed  by  Ms.  Newman,  they  were  certainly 
in  a  position  to  shed  light  on  many  others  regarding  which  she  could  be  of  no  assistance,  as  w  as 
surely  known  in  advance.  Although  reference  was  frequently  made  in  the  testimony  of  Mr. 
Harris  and  the  facilitators  to  Mr.  Zbar  and  Mr.  Rabeau,  who  were  implicated  in  a  number  of 
other  matters  as  well  and  whose  names  appear  in  many  of  the  exhibits,  they  were  not  called 
upon  to  give  evidence.  They  were  both  involved  in  revamping  the  Systemic  Change  Training 
Programme  in  a  vain  attempt  to  respond  to  the  final  order  of  the  1998  decision.  That  neither 
they,  nor  anyone  else,  came  forward  to 

explain  why  the  time  limit  set  out  in  the  order  was  not  complied  with  compounds  the  evident 
contempt  with  which  it  was  treated. 

One  of  the  exhibits  involving  Mr.  Iain  Leithead  was  his  request  to  Mr.  Brian  Scott  of 
the  Internal  Investigations  Unit  to  investigate  a  WDHP  complaint  by  Mr.  McKinnon  in  March 
of  2001  concerning  the  Centre's  Superintendent,  Mr.  Doug  Thomson.  (Exhibit  168.)  When 
asked  about  it  during  cross-examination  Mr.  Thomson  said  he  did  not  know  what  had 
happened  to  the  complaint,  nor  did  he  seem  to  care  even  though  he  was  the  respondent.  Not 
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having  been  either  interviewed  or  notified  about  an  investigation  into  the  complaint,  he  had 

made  no  inquiries  to  find  out  what  had  transpired  regarding  it.  Neither  Mr.  Leithead  nor  Mr. 

Scott,  who  could  have  said  what  had  become  of  the  matter,  was  called  as  a  witness. 

Counsel  also  referred  to  the  Ministry's  failure  to  call  as  witnesses  two  of  the  Centre's 

managers  who  were  involved  in  an  incident  of  concern  to  the  complainant.  The  allegation  is 

that  OM16  Vern  Parish  made  a  comment  about  the  complainant's  ethnic  background  in  the 

presence  of  OM16  Pat  Gill,  which  she  found  sufficiently  offensive  to  draw  to  his  attention.  The 

complainant  then  raised  the  matter  in  an  occurrence  report  (Exhibit  41)  that  involved  two 

other  matters  as  well,  which  he  sent  to  Superintendent  Thomson  at  his  request  (Exhibit  161). 

Mr.  Thomson  forwarded  both  documents  to  Ms.  Scrivano  under  cover  of  a  memorandum 

"requesting  a  detailed  account  of  these  two  issues  by  April  6, 2001 "  (Exhibit  162).  Ms.  Scrivano 

did  not  reply  until  April  18  and  she  dealt  with  only  two  of  the  three  issues.  When  questioned 

about  the  Gill/Parish  incident  she  said  she  did  not  know  she  was  supposed  to  deal  with  it. 

Apparently,  it  had  not  occurred  to  her  to  ask  which  two  (if  not  all  three)  of  the  matters  she  was 

to  address,  nor  did  Mr.  Thomson  upon  receipt  of  her  memorandum  bother  to  find  out  why  she 

had  overlooked  one  of  them.  Thus,  owing  to  indifference  or  incompetence,  an  issue  in  the 

Centre  having  to  do  with  a  racist  comment  allegedly  made  about  the  complainant  at  the  height 

of  a  renewed  hearing  regarding  the  1998  decision  was  not  even  investigated. 

As  to  the  drawing  of  adverse  inferences,  counsel  referred  to  Vieczorek  et  al  v.  Piersma  et 

al  (1987)  58  O.R.  (2d)  583,  in  which  it  was  observed  that: 

The  use  of  the  words  [in  directions  to  a  jury]  "jurors  should  be  careful  and 
discreet  in  concluding  that  evidence  has  been  suppressed  or  withheld"  suggest 
that  it  is  only  the  withholding  of  such  evidence  that  is  of  significance.  That  is  not 
correct.  It  is  perfectly  appropriate  for  a  jury  to  infer,  although  they  are  not 
obliged  to  do  so,  that  the  failure  to  call  material  evidence  which  was  particularly 
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and  uniquely  available  to  the  Vieczoreks  was  an  indication  that  such  evidence 
would  not  have  been  favourable  to  them.  It  is  a  common  sense  conclusion  that 
may  be  reached  by  any  trier  of  fact.  There  are  no  authorities  which  cast  any 
doubt  upon  the  proposition. 

Counsel  referred  as  well  to  the  Ontario  Board  of  Inquiry  decision  in  Fuller  v.  Daoud 

[2001]  O.H.R.B.I.D.  No.  19  in  which  it  was  said  (at  page  12)  that: 

The  Board  is  mindful  that  the  Respondents  are  not  obliged  to  give  evidence  on 
their  behalf.  Notwithstanding,  it  is  apposite  to  note  that  this  Board  has  taken 
the  decision  to  draw  adverse  inferences  from  the  Respondents'  failure  to  tender 
evidence. ...  The  Board  is  mindful,  however,  that  it  must  not  draw  an  adverse 
inference  unless  and  until  the  Commission  or  a  complainant  or  both  have  made 
out  a  prima  facie  case  against  the  Respondent. 

In  light  of  the  evidence  already  canvassed  and  my  findings  thereon,  to  say  nothing  of  my 
view  as  to  the  burden  of  proof,  the  drawing  of  adverse  inferences  is  hardly  necessary.  The 
"missing"  testimony  is  not  needed  to  establish  that  there  is  a  poisoned  atmosphere  at  the 
Centre,  and  the  Ministry's  failure  to  call  material  witnesses  not  only  indicates  that  their 
testimony  would  not  have  rebutted  the  prima  facie  case  that  has  already  been  made  out,  but 
suggests  that  it  would  actually  have  been  unfavourable  to  the  respondent. 

Before  moving  on  to  the  next  matter,  it  is  worth  setting  out  the  closing  statement  made 
by  counsel  for  the  Commission  in  reply  argument  concerning  the  failure  to  call  as  a  witness  Ms. 
Audrey  Devlin,  whose  Report  the  Ministry  claims  it  has  accepted  almost  in  its  entirety,  and 
nearly  all  of  which  it  says  it  intends  to  implement: 

Maybe  I'll  just  close  with  making  one  comment:  that  I  don't  think  we  can  have 

faith  in  the  Ministry,  quite  honestly,  to  choose  the  right  person  [should  it  be 
decided  to  monitor  implementation  of  any  order  that  is  made].  All  I  would  say  to 
note  is:  Audrey  Devlin  created  two  reports,  which  were  very,  very  thorough 
reports,  that  had  very  detailed  and  complete  recommendations,  of  which  the 
Ministry  accepted  all  the  systemic  change  training  and  eleven  out  of  thirteen  of 
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WDHP.  And  notwithstanding  your  comment  early  on  in  the  proceedings  that 
you  would  like  to  hear  from  Ms.  Devlin,  she  wasn't  called.  I  think  that  is 
strange.  So  it  makes  me  not  have  much  faith  in  the  Ministry  when  in  fact  we 
know  for  ten  years  they  have  ignored  the  recommendations  of  third  parties. 
Even  as  recently  as  September  of  2001  they  have  had  the  recommendations  of  a 
third  party,  and  although  they  say  they  accept  them,  I  would  say  you  can  draw 
an  inference  that  they're  not  backing  them,  or  her.  Had  they,  they  would  have 
called  her  and  held  her  up  like  a  banner.  They  would  have  celebrated  her  and 
her  findings.  So  even  when  they  get  the  right  person,  they  are  not  backing  her 
up,  and  so  I  think  it  is  really  important  for  the  parties,  if  you  go  that  route  of 
having  a  third  party,  it  is  really  important  that  we  have  some  input  into  who 
that  person  is. 

3.  A  Decision  Ignored  and  Muffled 

The  next  section  of  the  complainant's  "Overview  of  Final  Argument"  is  the  "Failure  to 
address  Poisoned  Work  Environment  and  Racism  after  the  Board  of  Inquiry  Decision".  One  of 
the  assertions  made  in  this  context  is  that  the  Ministry  and  the  Centre  "buried"  the  1998 
decision.  Be  that  as  it  may,  it  is  clear  that  the  Centre's  administrators  paid  little  heed  to  it.  The 
evidence  shows  that  its  senior  management  held  no  meetings  amongst  themselves  or  with  other 
managers  to  discuss  the  findings  and  implications  of  the  decision,  or  to  consider  what  steps 
they  might  take  to  improve  matters.  For  instance,  during  cross-examination,  Dan  Stevens,  the 
Staff  Training  Manager  at  the  Centre  in  April  of  1998  and  later  its  Deputy  Superintendent  of 
Services  and  Programmes,  said  that  he  was  not  given  a  copy  of  the  decision  or  instructed  to 
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read  it,  but  that  he  had  read  a  copy  that  he  thought  was  given  to  him  by  Dan  Carter  who  got  it 
from  the  complainant.  He  said  there  were  no  discussions  of  the  decision  at  management 
meetings  he  attended.  He  could  not  recall  any  programme  discussing  racism.  No  one  asked  him 
as  Staff  Training  Manager  to  devise  any  programme  that  would  address  the  concerns  raised  by 
the  McKinnon  decision,  and  no  one  did  so  after  he  was  promoted  to  Deputy  Superintendent. 
He  testified  that  it  was  his  perception  that  senior  management  was  angry  about  the  decision. 
Mr.  Carter,  the  Security  Manager  at  the  Centre,  who  was  called  as  a  witness  by  the  Ministry, 
confirmed  that  he  was  given  a  copy  of  the  decision  by  the  complainant.  He  said  that  after 
reading  it  he  felt  that  all  managers  should  have  a  copy,  but  that  his  raising  the  matter  at  a 
managers'  meeting  evoked  no  interest. 

As  noted  previously,  no  one  at  the  Centre  contacted  the  Anti-racism  Coordinator,  nor 
was  the  Centre  contacted  by  him  concerning  the  decision.  The  only  communication  between  the 
Centre  and  the  "corporate  office"  (as  the  central  administration  was  often  referred  to)  in  that 
regard  had  to  do  with  the  information  needed  to  calculate  the  compensation  to  be  paid  in 
accordance  with  the  sixth  and  eighth  orders  made  in  the  1998  decision.  Copies  of  that  decision 
were  not  distributed  to  senior  management,  let  alone  to  the  Centre's  other  managers,  and  few 
of  them  bothered  to  even  look  at  the  copy  kept  in  the  Superintendent's  office.  Superintendents 
came  and  went  without  any  briefing  as  to  the  decision  and  its  finding  that  the  environment  of 
the  facility  they  were  taking  charge  of  was  racially  poisoned.  They  were  left  to  discover  the 
situation  for  themselves  as  related  complaints  came  to  their  attention.  As  already  seen,  the 
training  programme  facilitators  were  not  given  copies  of  the  McKinnon  decision,  or  true 
summaries  of  it,  and  were  discouraged  from  talking  about  the  substance  of  the  case,  if  not 
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actually  forbidden  to  do  so.  The  "summary"  Mr.  Harris  says  the  facilitators  got  was  stale  and 
of  no  assistance:  it  consisted  of  the  twelve  orders  already  read  on  parade,  attached  to  pay  slips 
and  published  in  Correctional  Update.  Even  in  the  context  of  the  human  rights  training 
programme  which  the  Ministry  was  required  to  mount,  the  official  attitude  seems  to  have  been 
to  provide  as  little  information  about  the  decision  as  possible,  in  as  negative  a  light  as  possible. 

The  complainant,  anxious  to  have  the  circumstances  of  his  case  brought  to  the  attention 
of  fellow  employees  at  the  earliest  opportunity,  posted  on  various  bulletin  boards  in  the  Centre 
(including  the  one  located  in  the  control  module)  news  clippings  taken  from  the  "Toronto  Star" 
and  a  publication  called  "News  Front"  that  summarized  the  highlights  of  the  decision.  (Exhibit 
2.)These  items  were  removed  by  someone  unknown  to  the  plaintiff  at  the  time.  The 
complainant  posted  other  copies,  only  to  have  them  disappear.  And  so  it  went. 

When  he  reported  that  someone  was  repeatedly  removing  his  clippings,  the  complainant 
was  told  that  they  were  taken  down  because  a  person  whose  identity  Acting  Deputy 
Superintendent  Buhagiar  refused  to  divulge  had  objected  to  them.  In  due  course,  it  was 
learned  that  the  clippings  were  removed  following  a  complaint  about  them  by  Mr.  Sellick 
whose  testimony  before  this  Board  had  been  discredited  in  its  1998  decision.  His  occurrence 
report  (Exhibit  4)  indicates  that  he  first  found  these  items  in  the  control  module  but  took  "issue 
with  this  article  being  posted  anywhere  within  this  institution  as  it  makes  reference  to 
comments  attributed  to  me  which  constitute  defamation."  The  articles  were  taken  down  and, 
following  their  replacement  by  the  complainant,  another  occurrence  report  was  submitted  by 
Mr.  Sellick,  who  alleged  that  the  atmosphere  of  his  workplace  was  being  poisoned  thereby  and 
requested  clarification  of  what  can  be  posted  on  the  Centre's  various  bulletin  boards  (Exhibit 
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10).  The  shift  manager  with  whom  he  talked  also  submitted  an  occurrence  report  reiterating 
Mr.  Sellick's  claim  that  his  workplace  atmosphere  was  being  poisoned  and  that  the  postings 
were  therefore  a  WDHP  policy  matter  (Exhibit  11).  The  shift  manager  also  requested 
clarification  as  to  what  can  and  cannot  be  posted.  Evidently,  if  there  was  a  bulletin  board 
policy  nobody  knew  what  it  was. 

The  complainant  in  turn  filed  an  occurrence  report  about  what  he  perceived  to  be 
harassment  in  the  removal  of  these  articles  each  time  he  posted  them.  Despite  what  had  been 
the  common  practice  of  posting  items  of  all  kinds  on  the  Centre's  bulletin  boards  and  walls 
without  seeking  prior  authorization,  he  was  told  that  the  approval  of  the  superintendent  is 
needed  to  do  so.  By  the  time  the  complainant  came  to  discuss  the  matter  with  Mr.  DeGrandis 
he  had  become  frustrated  with  the  de  facto,  if  not  official,  silence  of  the  administration 
regarding  the  substance  of  the  decision  and  the  failure  to  properly  inform  the  staff  in  that 
regard.  Most  of  them  had  no  idea  why  damages  had  been  awarded,  a  colleague  removed  from 
the  facility  and  their  attendance  at  a  training  programme  required,  that  being  the  sum  total  of 
what  they  learned  when  the  orders  were  read  on  parade  and  circulated  under  cover  of  a  one- 
line  memorandum  from  the  Superintendent. 

When  the  complainant  finally  met  with  Mr.  DeGrandis  regarding  this  matter  he  was 
told  that  there  was  a  policy  requiring  the  Superintendent's  authorization  for  the  posting  of 
such  material.  The  complainant  asked  for  a  copy  of  the  policy  and  Mr.  DeGrandis  promised  to 
get  back  to  him.  He  did  not  do  so,  and  no  such  policy  was  produced  by  the  Ministry  at  the 
hearing.  In  his  evidence  given  on  August  30,  2001,  Mr.  Derek  Miller,  a  long-time  employee  at 
the  Centre  with  extensive  involvement  with  the  union  local,  said  that  "the  practice  is  that  staff 
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members  put  up  whatever  they  want  -  all  kinds  of  things,  from  invitations  to  death  and  birth 

notices.  Newspaper  articles  are  posted  all  the  time.  Some  are  up  in  the  lounge  now.  How  long 

they  stay  up  depends  on  whether  they  are  liked  or  not.  People  pull  them  down."  But  he  was 

unaware  of  any  "approval"  policy  regarding  the  posting  of  items  anywhere  in  the  facility  and 

he  "never  heard  of  or  saw  management  remove  them."  The  complainant  testified  that  he  was 

later  told  that  there  was  a  general  policy  that  items  may  be  removed  from  the  facility  at  the 

discretion  of  the  superintendent  if  found  to  be  obscene  or  unsuitable. 

Of  course,  while  accurate  and  inoffensive,  the  accounts  set  out  in  these  articles  which 
were  taken  down  with  unseemly  haste  and  without  investigation,  are  unflattering  to  the 
institution.  But  there  is  nothing  obscene  in  them,  nor  does  it  seem  reasonable  to  characterize  as 
"unsuitable"  a  truthful  depiction  of  working  conditions  that  management  itself  ought  to  have 
been  forcefully  addressing.  In  fact,  these  clippings  (Exhibit  2)  do  not  even  mention  Mr.  Sellick 
at  whose  behest  they  were  taken  down.  One  of  the  articles,  however,  does  contain  the  following 
statement  by  which  he  could  be  identified — but  only  by  persons  with  reason  to  associate  such 
conduct  with  him: 

In  one  case  cited  by  the  board,  a  disabled  corrections  officer  was  told  by  one  co- 
worker that,  "We  may  still  invite  you  to  join  the  Aryan  Brotherhood  despite 
your  obvious  disability."  [This  alleged  "defamation"  is  quoted  from  the  1998 
decision.] 

Counsel  characterized  the  official  removal  of  these  clippings  in  the  circumstances 
described  as  an  administrative  "blocking  of  the  dissemination  of  the  contents  of  the  decision." 
It  was  certainly  unprecedented  and  highhanded,  and  if  done  in  response  to  the  meretricious 
complaint  of  a  person  disparaged  in  the  1998  decision,  the  startling  contrast  in  the  way  in 
which  the  administration  dealt  with  the  complainant  is  significant.  If,  on  the  other  hand,  Mr. 
Sellick's  frivolous  complaint  was  simply  an  excuse  to  remove  legitimately  posted  material 
senior  management  found  embarrassing,  the  implication  is  that  had  the  complainant  posted  the 
decision  itself  then  it,  too,  would  have  been  removed  as  constituting  an  even  greater 
embarrassment.  But  what  counsel  for  the  complainant  saw  as  the  epitome  of  the  Ministry's 
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resistance  to,  and  resentment  of,  the  McKinnon  decision  is  the  way  in  which  Mr.  DeGrandis 

carried  out  the  order  that: 

...  within  thirty  days  of  the  making  of  this  award  the  respondent  Ministry  cause 
this  series  of  orders  (or  such  other  text  as  counsel  may  agree  upon)  to  be  read  at 
parade  for  five  consecutive  days,  and  that  it  attach  a  copy  thereof  to  the  pay 
slips  of  Metro  East  Toronto  Detention  Centre  personnel  and  publish  it  in  the 
institutional  newsletter  Correctional  Update,  or  such  other  publication  as  may  be 
appropriate. 

While  I  had  expected  the  parties  to  fashion  some  text  agreeable  to  themselves,  it  may  be 
that  I  ought  to  have  taken  the  time  to  prepare  a  summary  of  the  decision  to  be  used  in 
connection  with  that  order.  Be  that  as  it  may,  in  the  absence  of  some  other  approved  text  the 
Ministry  cannot  be  faulted  for  having  promulgated  the  orders  as  written;  indeed,  although  it 
was  free  to  prepare  its  own  summary  of  the  decision  for  other  purposes  (such  as  for  use  in  a 
Commission-approved  training  programme),  it  could  not  substitute  something  else  for  the 
orders  without  the  consent  of  the  other  parties.  However,  it  can  be  faulted  for  the  manner  in 
which  the  orders  were  presented.  A  responsible  employer  would  be  anxious  to  rid  its 
workplaces  of  racist  behaviour  and  would  deal  with  such  a  decision  in  a  positive  manner, 
seizing  the  opportunity  afforded  by  the  publication  of  the  orders  to  underscore  its 
determination  to  eradicate  such  conduct.  Unfortunately,  such  was  not  the  way  in  which  the 
Centre's  Superintendent  chose  to  respond  to  the  eleventh  order.  In  a  memorandum  sent  on 
June 

8, 1998,  to  "All  Staff  concerning  "Human  Rights  Decision  #98-010",  Mr.  DeGrandis  wrote  as 
follows:  "Pursuant  to  the  above-noted  Decision  please  find  attached  the  Order  of  the 
Commission  of  Inquiry." 

Mr.  DeGrandis's  one-line  note,  referred  to  by  the  complainant  as  the  "shortest  memo  in 
the  history  of  Corrections",  bespeaks  a  staggering  reluctance  to  accept  the  decision  and  to  deal 
with  it  appropriately.  The  message  conveyed  does  not  suggest  that  the  Superintendent  has  read 
the  decision,  is  disturbed  by  its  findings  and  intends  to  take  measures  to  eliminate  racism  in  the 
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institution.  It  suggests,  instead,  that  he  is  miffed  by  the  decision,  intends  to  comply  only  with 

the  letter  of  those  orders  for  which  he  has  responsibility,  and  to  do  nothing  on  his  own 

initiative  about  the  poisoned  atmosphere  of  his  facility — a  position  foreshadowing  the 

argument  that  "the  Ministry  met  the  four  corners  of  the  orders".  The  harsh  brevity  of  that 

memorandum  manages  as  well  to  isolate  the  complainant  who,  without  institutional  support,  is 

left  to  cope  with  ill-informed  colleagues.  How  dissimilar  the  treatment  accorded  his  tormentors. 

They  received  no  letter  of  reprimand  or  notice  that  their  conduct  was  inappropriate  and  would 

not  be  condoned.  Instead,  they  were  consoled  by  having  their  penalties  underwritten  by  the 

Ministry,  apparently  on  instructions  from  Mr.  DeGrandis  (see  Exhibit  243),  and  the 

respondent  ordered  to  be  transferred  out  of  the  Centre  was  feted  by  a  going  away  party,  notice 

of  which  gala  occasion  was  posted  in  the  facility.  Mr.  Miller  testified  that  the  notice  of  the  party 

for  the  ousted  Mr.  Geswaldo  was  posted  close  to  Deputy  Superintendent  Valaitis's  office  where 

corrections  officers  sign  in  and  out,  and  that  it  had  been  left  there  for  several  days  -  and,  if 

prior  approval  was  required,  presumably  it  was  given.  According  to  Dr  Agard,  "If  you 

celebrate  that  removal  you  really  and  truly  are  perpetuating  and  furthering  the 

discrimination."  (Tape  4,  Side  A,  March  8,  2002.)  Thus,  the  effect  of  that  posting  was  to 

undermine  a  human  rights  decision,  as  competent  administrators  would  know;  yet  it  was 

allowed  to  remain  on  display  by  the  same  management  that  removed,  as  nocuous,  accurate 

information  about  that  decision  itself. 

When  these  incidents  were  put  to  him  in  the  form  of  hypotheticals,  Dr.  Agard's 
comments  regarding  such  a  one-line  memorandum  were  that  it  would  be  insufficient, 
disrespectful  of  the  process,  and  an  encouragement  to  continue  the  status  quo,  and  that  to 
provide  the  orders  without  the  reasons  and  the  context  would  incite  resentment  of  the 
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complainant  and  the  financial  compensation  awarded  him.  Dr.  Agard  regarded  a  farewell 

party  given  in  honour  of  a  colleague  ordered  out  of  the  facility  for  having  infringed  another's 

human  rights  as  an  affront  to  a  complainant  who  is  thereby  made  to  realize  that  it  is  the 

perpetrators  rather  than  their  victims  who  receive  support.  As  counsel  for  the  complainant 

said  in  her  submissions: 

So  what  we  have  is  the  employees  aren't  given  a  copy  of  the  decision,  they're  not 
given  a  summary  of  your  reasons,  they're  not  given  a  summary  of  the  facts. 
They  have  no  context  for  this.  All  they've  done  is,  they're  lined  up  on  parade, 
they  read  out  these  orders  out  of  context  and,  lo  and  behold,  they  have  a 
negative  reaction  to  it.  They  don't  understand  what  McKinnon  did.  All  they  see 
is  that  there's  negative  consequences  for  some  of  their  friends. 

In  the  matter  of  institutional  reform,  although  the  Ministry  has  at  times  "talked  the 

talk",  it  appears  never  to  have  "walked  the  walk".  Thus,  the  very  lengthy  Coopers  and Lybrand 

Report  was  circulated  throughout  the  Ministry  under  cover  of  an  "Open  Letter  to  all  CDS 

Employees"  written  by  Deputy  Minister  Millard  on  May  29,  1998  -  one  month  after  the 

McKinnon  decision.  In  that  letter  (Exhibit  56)  Mr.  Millard  states  {inter  alia)  that: 

While  some  of  the  consultant's  findings  are  troubling,  the  release  of  this  report 
marks  a  turning  point  in  the  Correctional  Services  Division  and  should  be 
viewed  as  a  call  to  action  for  every  member  of  the  organization. ...  This  erosion 
of  organizational  culture  has  resulted  in  a  lack  of  confidence  in  management, 
poor  morale,  and  reduced  productivity. ...  In  the  next  few  weeks  I  will  provide 
you  with  further  details  about  the  process  for  system-wide,  comprehensive 
change,  as  recommended  by  Coopers  and  Lybrand.  In  the  meantime,  I 
encourage  you  to  read  the  report,  discuss  it  openly,  and  consider  your  role  in 
meeting  the  challenges  that  have  been  identified. ... 

The  staff  at  the  Centre  received  the  report  together  with  Mr.  Millard's  open  letter 
pursuant  to  a  full  page  memorandum  from  Mr.  DeGrandis  touting  the  report  and  promising 
meetings  to  be  held  and  work  groups  to  be  formed  to  address  various  topics  raised  therein. 
(Exhibit  56  as  well.)  In  the  course  of  his  memorandum,  which  was  ordered  to  be  read  on 
parade  on  five  consecutive  days,  he  says: 

...  Given  the  importance  of  this  report  and  our  desire  that  all  staff  have  their 
own  individual  copy  we  will  check  off  from  a  staff  list  all  staff  who  are  in  receipt 
of  the  report.  This  will  also  allow  us  to  be  pro-active  in  ensuring  that  no  staff  is 
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missed  in  our  distribution  efforts. ...  I  am  determined  that  an  open,  frank  and 
serious  dialogue  will  flow  from  the  report's  distribution  and  circulation.  I  hope 
all  staff  will  receive  the  report  as  a  roadpath  [sic)  to  the  future. 

Of  course,  the  Coopers  and  Lybrand  Report  went  the  way  of  its  predecessors  and  was 
replaced  by  another  Ministry  initiative  culminating  in  the  Devlin  WDHP  Report  over  which,  if 
left  to  its  own  devices,  the  Ministry  could  make  a  fuss  before  putting  it  on  the  shelf  with  all  the 
others.  As  to  this  Board's  decision,  neither  the  Deputy  Minister  nor  Mr.  DeGrandis  bothered  to 
even  "talk  the  talk".  I  have  no  doubt  that  the  fanfare  with  which  Coopers  and  Lybrand  was 
ushered  in  and  the  short  shrift  accorded  the  McKinnon  decision  was  because  the  former  was 
initiated  by  the  Ministry,  was  under  its  complete  control  and  could  be  implemented  in  whole  or 
in  part,  or  not  at  all,  without  consequence,  whereas  the  latter  lacked  its  imprimatur,  imposed 
obligations  beyond  its  control  and  could  not  simply  be  shelved.  The  decision  seems  to  have  been 
received  with  resentment  and  (according  to  Mr.  Stevens)  anger  by  a  Ministry  determined  to  do 
no  more  than  it  thought  necessary  to  comply  with  the  orders.  Indeed,  not  only  did  the  Ministry 
in  the  end  fail  to  comply  with  those  orders,  but  it  did  less  than  could  possibly  have  been 
believed  to  be  the  unavoidable  minimum,  as  witness  the  complete  disregard  of  the  time 
requirements. 

4.  Assaults  of  Black  Inmates  at  the  TEDC 

Before  turning  to  the  "specific  allegations"  of  conduct  directed  at  him,  there  remains  to 
be  considered  one  final  matter  that  the  complainant  put  forward  as  being  indicative  of  the 
racially  poisoned  atmosphere  of  his  workplace,  A  great  deal  of  evidence  was  heard,  and  a 
number  of  exhibits  filed,  regarding  the  assaults  of  three  visible  minority  inmates  committed  by 
corrections  officers  at  the  Centre  in  the  span  of  six  months.  Although  not  directly  involved  in 
these  incidents,  the  complainant  did  refer  to  one  of  them  in  an  occurrence  report  raising 
concerns  about  the  unauthorized  movement  of  staff  (Exhibit  42).  Both  the  complainant  and  the 
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Commission  maintain  that  the  circumstances  of  these  assaults  give  rise  to  the  strong  suspicion 

that  they  were  racially  motivated.  That  same  suspicion  was  expressed  by  Mr.  Daley,  who  drew 

to  the  attention  of  management  the  similarities  in  the  circumstances  of  these  incidents  and 

pushed  unsuccessfully  to  have  them  investigated  as  such.  Counsel  for  the  Commission  referred 

to  these  episodes  in  her  written  submissions  as  follows  (at  page  9): 

The  senior  executive  of  the  Ministry  also  failed  to  direct  that  race  be  investigated 
when  three  Black  inmates  were  assaulted  at  Metro  East  over  a  six  month  period 
in  2000/2001.  As  a  result,  inadequate  and  incomplete  investigations  were 
conducted.  For  example,  Mr.  Ewing,  an  investigator  with  the  Ministry's 
Inspections  Branch,  did  not  discover  that  similarities  existed  between  the 
Sanderson  and  Pearson  assaults  which  may  have  indicated  that  race  was  a 
common  factor.  The  similarities  between  the  assaults  included:  (a)  officers  not 
assigned  to  the  unit  were  present  in  the  unit,  (b)  officers  were  present  in  the  cell 
when  there  was  no  need  for  them  to  be  present;  (c)  cell-mates  were  removed 
from  the  cell  during  the  assault;  and,  (d)  misconducts  were  laid  against  the 
inmate  prior  to  the  assaults  taking  place. 

These  occurrences  share  other  similarities  as  well.  Many  of  the  same  officers  were 
named  as  being  involved  in  these  assaults,  two  of  which  were  preceded  by  incidents  in  which 
the  same  white  female  correctional  officer  took  exception  to  the  victim's  alleged  misconduct:  in 
the  Lall  case  (the  first  assault),  for  something  he  is  supposed  to  have  said;  in  the  Pearson  case 
(the  third  assault),  for  supposedly  assaulting  her  by  "intentionally"  pushing  her  when  exiting 
an  elevator. 

Inspector  Robert  Ewing,  Correctional  Investigation  and  Security  Unit,  investigated  the 
third  assault  incident  in  which,  on  February  2,  2001,  inmate  Harold  Pearson  was  very  badly 
beaten  in  his  cell  by  several  officers  while  his  two  cell  mates  were  held  in  the  shower  area  to 
which  they  were  removed  for  the  occasion.  Mr.  Pearson  suffered  serious  injuries,  including  a 
torn  scrotum.  Upon  being  returned  to  their  common  cell,  Mr.  Earley,  one  of  the  other  inmates, 
was  also  subjected  to  "the  use  of  excessive  force".  In  his  Investigation  Report  (Exhibit  167,  at 
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page  1),  Mr.  Ewing  noted  that:  "According  to  I/M  Pearson  excessive  force  was  used  upon  him 
because  of  a  suggestion  that  he  assaulted  a  female  Correctional  Officer  (CO)  at  the  TEDC.  I/M 
Earley  believed  that  excessive  force  was  used  upon  him  because  of  derogatory  comments  he 
reportedly  made  towards  another  female  CO  [identified  by  Mr.  Ewing  as  CO  Dukes]  at  the 
TEDC."  The  female  officer  Pearson  referred  to,  CO  Sparks,  appears  to  have  been  involved  in 
an  incident  with  inmate  Lall  just  before  he  was  assaulted  by  her  fellow  officers,  suffering  a 
perforated  eardrum  when  hit  on  the  head  with  a  shoe  (Exhibit  44),  the  suggestion  being  that  he 
had  said  something  that  offended  her. 

The  evidence  points  to  serious  deficiencies  in  the  investigations  of  these  assaults, 

including  the  failure  to  make  any  attempt  to  determine  whether  they  were  to  some  extent 

racially  motivated.  Mr.  Ewing's  testimony  when  cross-examined  by  counsel  for  the 

complainant  was  quite  baffling.  Superintendent  Thomson  had  alerted  him  by  memorandum  to 

suspicious  similarities  between  the  Lall  and  Pearson  assaults,  noting  that:  "While  the  incident 

was  reviewed  at  the  time  and  the  offender  [i.e.,  inmate  Lall]  could  not  identify  a  specific  staff 

member  the  incident  itself  is  very  suspicious,  in  that,  several  of  the  staff  on  duty  on  August  30, 

2000  are  also  subject  of  your  investigation. "(Exhibit  45.)  Mr.  Ewing  acknowledged  that  Mr. 

Daley  had  drawn  his  attention  to  similarities  between  the  Pearson  and  Sanderson  assaults  and 

had  urged  that  the  question  of  racist  motivation  be  looked  into. 

When  asked  why  he  failed  to  look  into  these  matters,  Mr.  Ewing  said  that  he  could  not 
consider  the  earlier  assaults  (although  drawn  to  his  attention  by  Mr.  Thomson  for  that  very 
purpose)  because  they  had  already  been  investigated,  and  that  because  Mr.  Daley  was  not  a 
witness  his  concerns  were  irrelevant.  His  testimony  as  a  whole  conveyed  the  impression  that  he 
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needed  the  answers  before  he  could  ask  the  questions.  He  claimed  that  he  needed  some  hard 

evidence  of  a  racist  motivation  before  he  could  take  his  investigation  in  that  direction, 

explaining  (rather  bewilderingly)  that  "just  like  a  lawyer"  he  had  to  avoid  asking  leading 

questions.  Although  well  aware  that  Mr.  Thomson  suspected  a  link  between  the  assaults,  and 

that  Mr.  Daley  suspected  racial  motivation,  he  maintained  that  these  were  not  matters  to  be 

looked  into  by  him  because  he  was  not  told  that  there  was  such  a  link  or  that  the  motivation 

was  racist.  Moreover,  he  felt  he  had  no  reason  to  make  any  inquiries  regarding  that  possibility 

because  the  victim,  Mr.  Pearson  (who  was,  of  course,  unaware  of  the  other  assaults),  had  not 

expressly  stated  his  conviction  that  the  assault  upon  him  was  racially  motivated.  Nor  did  he 

find  anything  in  the  signed  written  statement  he  had  taken  from  the  victim  to  suggest  that  Mr. 

Pearson  had  so  intimated,  or  from  which  he  might  have  inferred  the  possibility  of  racist 

behaviour.  Mr.  Ewing's  note  of  what  Mr.  Pearson  said  had  occurred  just  before  and  after  what 

I  take  to  have  been  a  session  with  visitors  is  as  follows  (Exhibit  191  "m",  pp.  7-8): 

...  My  female  CO  asked  me  if  I  had  pushed  her  &  that  she  was  going  to  charge 
me  with  an  institution  assault.  She  told  me  that  I  was  going  to  the  hole.  After  my 
visits  as  soon  as  I  came  out  I  saw  the  supervisor  &  he  pointed  to  where  he 
wanted  me  to  go.  I  saw  a  whole  bunch  of  security  watching  me.  The  supervisor 
said  to  me  you  so  called  Rastafarian  don't  you  know  we  win  all  arguments  here 
you're  going  to  the  hole 

and  someone  will  come  see  you.  This  is  the  same  supervisor  I  saw  in  the  hallway 
when  I  was  being  assaulted  and  the  same  one  who  took  me  to  the  nurse 
afterwards. 

Mr.  Ewing  admittedly  knew  the  implications  of  the  use  of  the  word  "Rastafarian",  but 
he  did  not  think  that  "racially  charged"  expression  sufficient  reason  either  to  take  Mr.  Daley's 
suspicions  seriously  or  to  look  into  the  previous  assaults  as  Mr.  Thomson  (to  give  him  credit) 
had  suggested.  He  thought  it  irrelevant  because  the  supervisor  who  allegedly  used  the  term  in  a 
threatening  context  was  not  said  to  have  participated  directly  in  the  assault,  but  only  to  have 
stood  by  and  watched  it  take  place.  While  Mr.  Ewing  had  stressed  the  importance  of  keeping 
an  open  mind  during  the  course  of  an  investigation,  his  testimony  shows  clearly  that  he  had 
made  up  his  mind  early  on  either  that  the 

assault  was,  or  that  he  was  going  to  deal  with  it  as,  a  matter  of  male  officers  exacting 
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retribution  for  conduct  offending  a  female  colleague,  without  any  trace  of  racial  motivation. 

Mr.  Ewing  did  not  interview  Ms.  Sparks  despite  knowing  that  just  before  Mr.  Pearson 
was  badly  beaten  she  had  told  several  of  her  male  colleagues  that  he  had  "assaulted"  her.  It 
does  not  seem  to  have  occurred  to  him  that  this  might  have  some  relevance  to  the  matter  of 
identifying  the  offending  officers.  He  saw  no  reason  to  suspect  that  racism  might  be  part  of  the 
motivation  for  beating  up  a  black  male  inmate  who  had  offended  a  white  female  officer;  and,  of 
course,  not  having  bothered  to  look  at  the  reports  of  the  earlier  assaults  with  a  view  to  finding 
any  sort  of  pattern,  racist  or  otherwise,  he  failed  to  note,  let  alone  take  into  account,  that  the 
Lall  assault  had  also  been  precipitated  by  a  black  inmate's  having  offending  the  same  white 
woman  officer. 

While  it  is  impractical  to  set  out  Mr.  Ewing's  lengthy  testimony  in  full,  the  following 
series  of  questions  and  answers  that  occurred  under  cross-examination  (Side  A  of  Tape  1  for 
February  6,  2002)  will  serve  to  reinforce  the  summary  I  have  given  of  his  evidence: 

Q.  Yes,  but  we  have  established  now  that  these  offenders,  the  COs  who 

committed  the  assaults,  did  this  because  they  learned  of  comments  that  were 

made  to  a  female  officer.  Correct? 

A.  Sure. 

Q.  And  we  know  that  — 

A.  Two  things.  There  was  one  that  was  brushed  [the  Pearson  assault],  and  the 
other  was  a  comment  [the  Earley  "excessive  use  of  force"]. 

Q.  Okay,  a  brush  and  a  comment.  And  the  COs  learned  about  this,  and  so  then 
they  went  and  beat  up  inmates.  Correct? 
A.  That's  the  suggestion,  yes. 

Q.  And  we  also  know  that  you  had  knowledge  that  Sparks  had  informed  some 
COs  of  this  incident.  Correct? 

A.  Most  of  those  kinds  of  stuff  go  around  the  gaol  pretty  fast,  yes. 
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Q.  So  wouldn't  you  then  follow  up  with  Sparks  to  see  which  COs  she  would  have 
spoken  to  as  one  way  of  identifying  which  COs  who  had  knowledge  of  this 
would  then  follow  up  by  beating  up  an  inmate? 

A.  No,  because  I'd  already  had  identified,  during  the  investigation,  identified, 
who  was  present  at  the  area  by  inmates  and  other  staff  members.  Therefore,  I 
didn't  need  the  testimony  of  Ms.  Sparks  or  Ms.  Dukes  to  say  "I  talked  to  this 
person  and  they  went  over  there".  I  mean  how  - 

Q.  You  knew  who  was  present,  but  did  you  know  who  in  fact  she  spoke  to? 
A.  No,  I  didn't  know. 

Q.  Okay,  [the  assault  took  place  at]  five  o'clock.  Did  you  ever  think  to  question 
Ms.  Sparks  as  to  why  she  waited  until  20  hundred  hours  to  do  [her]  occurrence 
report? 
A.  No. 

Q.  Did  you  think  to  ask  her  why  she's  doing  this  report  well  after  the  time  of  the 
incident,  and  also  well  after  the  time  where  people  knew  at  the  institution  that 
there  was  going  to  be  an  investigation  going  on? 
A.  No.  They  would  know  at  that  time,  yes. 

Q.  They  would've  known  at  that  time.  And  you  didn't  question  her  about  the 
timing  of  this  report  in  light  of  that,  did  you? 
A.  No. 

Q.  And  you  also  did  not  speak  to  Ms.  Sparks  to  find  out  what  her  relationships 
were  with  perhaps  some  of  the  corrections  officers  who  were  identified? 
A.  No. 

Q.  And  so,  would  it  surprise  you,  Mr.  Ewing,  that  in  fact  Ms.  Sparks  is  very 
good  friends  with  CO  Cuthbert  and  CO  Collins  who  are  two  identified 
assailants  in  this  incident? 
A.  No,  it  wouldn't  surprise  me. 

Q.  Did  you  question  Cuthbert,  Collins  or  Sparks  about  that? 

A.  Collins  or  Cuthbert  refused  to  give  a  statement,  due  to  the  criminal  charges 
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they  were  facing. 

Q.  And  did  you  know  that  Collins  actually  lives  with  Ms.  Sparks? 

A.  No.  It's  a  personal  relationship.  Those  type  of  questions  -  you're  on  touchy 

grounds  when  you're  asking  personal  relationships  [unintelligible]. 

Q.  But  you  would  agree  that  that  relationship  is  actually  very  important  in 

understanding,  again,  the  "why"  as  to  how  this  happened? 

A.  I  mean,  according  -  from  the  evidence  that  I  gathered  during  the  talking  with 

the  inmates  and  the  staff  members,  I  mean,  it  was  very  evident  from  how  and 

what  was  said  during  the  assault,  what  the  offenders  themselves  felt  at  the  time, 

that  yes,  this  was  the  reason  the  assaults  happened. 

Q.  Now,  you  said  at  the  beginning,  at  the  very  beginning,  that  you  were  aware 
that  Vince  Daley  had  raised  some  suspicions  about  racial  motivations  of  the 
assaults? 

A.  He  mentioned  racism.  He  didn't  say  that  -  he  did  not  at  any  time  ever  claim  to 
me,  nor  Ms.  Scrivano,  or  the  superintendent  ever  say  to  me  that  there  was  a  - 
that  Mr.  Vince  Daley  said  to  me  that  this  was  a  racially  motivated  assault.  At  no 
time  was  that  ever  directed  to  me. 

Q.  [Later,  in  reference  to  the  phrase  "you  so-called  Rastafarian"]  So  you've  got 
Pearson  identifying  a  supervisor  in  what  I  see  as  a  threatening  statement  — 
A.  Correct. 

Q.  -  that  "you  so-called  Rastafarian,  we'll  come  and  see  you.  You're  going  to  the 
hole." 

A.  "We'll  come  to  see  you  later".  And  I  take  that  as,  "I'm  coming  to  you  -"  What 
you  have  to  understand  is  that  when  a,  when  an  inmate  is  placed  on  misconduct, 
he  is  placed  in  segregation,  the  process  is  that  a  staff  member  writes  up  an 
investigation,  or  the  misconduct,  and  a  supervisor  will  come  to  investigate  that 
misconduct.  So  I  take  that  "Rastafarian"  in  relation  to  the  fact  that  he's  coming, 
someone  will  come  and  see  you,  that  could  simply  be  the  fact  that  the  supervisor 
will  be  seeing  you  about  the  misconduct.  I  mean,  you  can  take  it  as  threatening,  I 
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mean,  you  can  take  that  as  a  threat  -  at  no  time  - 1  get  -  well  -  okay. 
Q.  I  just  want  to  read  this  again  because  he  says  "The  supervisor  said  'you  so- 
called  Rastafarian,  don't  you  know  we  win  all  arguments  here,  and  we  will  come 
to  see  you."  Okay?  And  you  agree  that  the  supervisor's  comment  to  him  saying 
"You  so-called  Rastafarian"  is  racially  charged? 
A.  Yeah.  No,  I  would  say  it's  racially  charged. 

Q.  Followed  with  statements  about  going  to  the  hole  and  we'll  see  you  later.  And 
you  didn't  do  any  further  follow  up  to  investigate  whether  there  was  any  racism, 
or  you  didn't  make  a  note  of  that  in  your  investigation  to  say  that  this  might  be 
that  evidence  in  terms  of  what  Mr.  Daley  had  raised  earlier  as  being  a 
suspicion? 

A.  But  again  when  you  go  back  to  what  Mr.  Pearson  says  in  the  actual  assault, 
and  at  no  time  does  he  make,  during  the  comments  made  to  him  or  anything 
else,  it's  all  related  to  the  situation  with  the  female  officer. 
Q.  So  you  didn't  make  a  note  of  this  as  perhaps  being  an  issue  that  needs  to  be 
looked  at  in  terms  of  Mr.  Daley's  suspicions  of  racism.  You  didn't  see  this  as 
being  a  significant  fact? 

A.  Combined  with  all  the  other  evidence  I  had  at  that  time,  no. 

Counsel  for  the  complainant  summed  up  this  aspect  of  Mr.  Ewing's  testimony,  which 
she  submitted  amounted  to  evidence  of  the  Centre's  poisoned  atmosphere,  as  follows  (Tape  3, 
Side  B,  July  3,  2002): 

To  just  briefly  highlight:  first,  Robert  Ewing  failed  to  interview  CO  Sparks, 
which  is  shocking,  given  that  she  was  the  woman  involved  in  the  Lall  incident, 
and  he  was  aware  of  the  Lall  incident  because  Thomson  had  brought  it  to  his 
attention  ...  Despite  the  fact  that  he  knew,  and  we  heard  in  his  oral  evidence  that 
the  concern  of  it  being  racially  motivated  was  raised  to  him,  we  don't  find  that 
written  anywhere  —  anywhere  —  in  his  investigation  file.  He  doesn't  make  a 
single  note  of  that  fact.  And  his  analysis  was  that  if  the  inmate  didn't  raise  the 
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fact  that  it  was  racist,  then  it  wasn't  racist.  That  he  was  solely  going  to  be 
relying  on  the  inmate  to  identify  it  as  being  a  racist  incident,  an  inmate  who 
can't  appreciate  the  context,  or  the  fact  that  he's  the  third  black  inmate  to  be 
assaulted  in  the  last  three  months.  That  was  never  investigated.  The  fact  that  he 
had  been  referred  to  as  a  Rastafarian  by  one  of  the  COs,  Mr.  Ewing  failed  to  see 
how  that  was  a  racially  motivated  term.  He  also  failed  to  look  into  the  taboo  of  a 
black  man  making  possible  advances  to  a  white  woman.  He  failed  to  see  those 
types  of  complexities  or  intricacies  in  race  relations. ... 

So,  in  conclusion,  what  we  see  through  all  of  these  three  incidents  of  assault  of 
black  inmates  is  management's  failure  to  look  at  race  despite  having  a  history  of 
problems  of  racism  with  inmates  in  the  institution.  We  see  that  when  it  is 
identified  they  failed  to  follow  up.  They  do  absolutely  no  investigation.  You 

don't  even  find  a  note  of  it  in  the  file  And  so  it's  submitted  that  again  the 

failure  of  doing  the  investigations  around  racially  related  incidents  is  evidence  of 
a  continuing  poisoned  work  environment. 

None  of  the  persons  implicated  in  these  various  assaults  was  called  upon  to  testify,  and 
it  cannot  be  found  on  the  evidence  adduced  that  they  were  racially  motivated  crimes,  nor  have 
I  been  asked  to  make  such  a  finding.  While  that  evidence  does  raise  a  strong  suspicion  that 
such  was  the  case,  I  am  not  prepared  to  find  in  these  assaults  affirmative  evidence  of  a  racially 
poisoned  work  environment.  However,  I  do  find  in  the  failure  of  the  Ministry  to  direct  that  the 
clear  possibility  of  racial  motivation  be  investigated  another  sign  of  indifference  that  would  not 
likely  take  root  at  the  level  of  senior  management  in  an  organization  in  which  racism  is  simply 
not  tolerated. 

VII.  Poisoned  Environment:  The  Specific  Allegations 

I  come  now  to  the  complainant's  particular  allegations  and  what  his  counsel  referred  to 
in  her  written  overview  of  final  argument  as  "Evidence  of  Poisoned  Environment  for 
McKinnon  Specifically".  Having  regard  to  the  evidence  already  reviewed,  and  to  my  opinion  as 
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to  the  burden  of  proof,  and  having  regard  to  the  fact  that  the  complainant  is  not  seeking 
specific  remedies  in  relation  to  them,  what  I  find  most  significant  about  the  evidence  relating  to 
his  post-decision  allegations  is  the  way  in  which  they  were  mishandled  by  management.  Most  of 
these  complaints  occurred  in  two  separate  series  of  events,  the  time  frame  in  which  each  set 
took  place  being  sufficiently  short  to  raise  the  issue  of  targeting  and  a  pattern  of  behaviour.  It 
is  the  Ministry's  position  that  there  is  a  reasonable  explanation  for  each  incident,  the  thrust  of 
which  explanations  are  set  out  in  its  written  argument  (pages  8  to  14)  and,  unless  otherwise 
indicated,  the  quoted  passages  in  this  part  attributed  to  the  Ministry  are  taken  therefrom. 
1.  The  "Outcast"  Syndrome 

The  chilling  undercurrents  of  the  climate  in  which  the  complainant  has  had  to  work 
since  obtaining  in  April  of  1998  what  must  seem  to  him  to  have  been  a  Pyrrhic  victory 
commenced  with  the  adverse  reaction  of  fellow  workers  following  the  out-of-context  reading  of 
the  orders  on  parade.  The  complainant's  account  of  such  griping  was  corroborated  by  Mr. 
Miller,  as  to  whose  evidence  in  that  regard  I  made  this  note  at  the  time:  "There  was  some 
grumbling  when  the  orders  were  read  on  parade.  People  didn't  want  to  listen.  Supervisor  could 
hear  grumbling.  Supervisor  read  it  quickly.  Supervisor  said  nothing  other  than  to  read  it. 
Miller  noticed  that  McKinnon  was  shunned  as  a  result.  Number  of  people  were  saying  things 
like:  'Can't  say  anything  around  here',  'Can't  say  chief  around  here',  'That  stuff  doesn't 
happen  around  here'."  On  behalf  of  the  Ministry  it  is  said  that:  "At  the  time  the  orders  were 
read,  management  was  not  made  aware  of  any  specific  inappropriate  comments  or  conduct.  It 
is  not  reasonable  to  hold  management  responsible  for  issues  which  are  not  brought  to  their 
attention."  However,  management  is  responsible  for  the  atmosphere  that  breeds  such 
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behaviour  and,  according  to  Mr.  Miller,  the  "supervisor"  was  aware  of  it.  Awareness  of 

"specific  comments"  is  not  a  precondition  for  condemning  a  disorderly  reaction  to  matters  read 

on  parade,  and  it  is  perfectly  plain  that  management,  to  say  the  least,  simply  did  not  care. 

Dr.  Agard,  who  (as  seen)  pointed  out  that  "denial"  is  one  of  the  four  phases 
organizations  go  through  when  confronted  with  institutional  misbehaviour,  suggested 
elsewhere  in  his  testimony  that  the  para-military  structure  and  culture  of  an  organization  may 
lead  to  the  ostracism  of  those  who  complain.  They  are  regarded  as  troublemakers,  and  made  to 
suffer  accordingly.  Indeed,  a  kind  of  pack  mentality  can  be  found  even  in  less  regimented 
organizations,  as  can  be  seen  in  Naraine  v.  Ford  Motor  Co.  of  Canada  (No.  4),  (1996),  C.H.R.R. 
D/230,  at  D/245.  The  treatment  endured  by  the  complainant  is  similar  to  that  meted  out  to  Mr. 
Naraine,  and  the  evidence  about  to  be  reviewed  should  be  read  in  the  light  often  years  of  abuse 
preceding  the  1998  decision,  and  with  the  following  passages  from  Naraine  in  mind: 
[93]  Once  targeted  as  a  recipient  of  racial  discrimination,  workers  can  become 
"ostracized",  "outcasts"  and  "almost  a  pariah"  in  the  workplace.  Throughout 
the  hearing,  there  were  numerous  indications  that  Mr.  Naraine  fit  this 
description  perfectly.  One  witness  testified  that  "the  slightest  little  thing 
involving  Mike  went  around  the  plant  pretty  quickly".  Others  described  Mr. 
Naraine  as  a  "loner",  "standoffish",  "isolated",  that  he  "didn't  have  any  friends 
in  the  plant",  that  he  "kept  to  himself  completely",  that  "other  workers  couldn't 
relate  to  him",  that  he  "he  never  seemed  to  smile",  that  he  was  a  "chronic 
complainer" ... 

[94]  According  to  the  expert  testimony,  which  was  corroborated  by  many  other 

witnesses  from  the  plant,  once  saddled  with  a  reputation  as  a  trouble-maker, 

there  are  endless  negative  repercussions.  Co-workers  do  not  want  to  work  with 

such  individuals,  supervisors  scrutinize  their  behaviour  more  closely,  they  are 

singled  out  for  things  that  would  have  been  ignored  in  other  employees.  ... 

[95]  On  the  facts  before  me,  I  find  there  is  a  causal  connection  between  the 
poisoned  working  environment  and  the  discipline  and  ultimate  termination 
meted  out  to  Mr.  Naraine.  ... 
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That  this,  too,  was  the  complainant's  lot  before  the  1998  decision  is  made  clear  therein; 
and  that  it  continued  to  be  his  lot  thereafter  can  be  seen  in  such  circumstances  as  the  Parish 
incident  and  the  exorbitant  denunciation  of  the  complainant  made  by  one  Candice  Mooney 
regarding  an  incident 

in  which  he  was  truly  blameless  and  she  but  a  bystander.  A  fact-finding  report  of  the  affair 
(one  of  a  number  of  bundled  documents  entered  as  Exhibit  226)  records  that: 

Ms  Mooney's  concern  is  that  Mr.  McKinnon  complains  about  his  work 
environment  being  poisoned  when  in  fact  what  he  does  poisons  everyone  else's 
work  environment  -  she  said  when  he's  at  the  meeting  she  doesn't  want  to  be 
there  -  she  said  he  needs  to  be  taken  to  task  for  everything  he  does  as  what  he 
complains  about  the  most  he  does  to  other  people  -  she  said  Mr.  McKinnon  had 
no  business  referring  to  Ms  Miller  as  'your  wife'. 

Mr.  Daley's  evidence  regarding  the  general  shunning  of  the  complainant  encountered  in 
the  Centre  is  most  telling.  When  asked  by  counsel  for  the  complainant  to  describe  "based  on 
your  observations,  reactions  to  Michael  McKinnon  at  the  workplace  at  the  Toronto  East 
Detention  Centre"  when  he  returned  there  upon  completion  of  his  duties  as  a  facilitator  in  the 
training  programme,  he  replied  as  follows  (August  31,  2001,  Tape  2,  Side  A): 

As  a  manager  I  observed  people  being  very  cautious  about  Mr.  McKinnon  and 
with  Mr.  McKinnon.  There  were  numerous  incidents  of  insubordinate 
behaviour  towards  Mr.  McKinnon  when  he  would  conduct  himself  as  a  manager 
within  the  facility.  By  "being  insubordinate"  I  refer  to  various  challenges  to  his 
authority  to  the  extent  that  there  were  reports  on  file  of  staff  questioning  him 
and  indicating  that  he  doesn't  have  the  authority  to  do  the  job  that  he  was 
assigned  to  do.  There's  one  of  the  functions  that  as  managers  we  have  to 
perform,  which  is  that  of  doing  what  is  called  "the  desk",  or  the  shift  manager's, 
duties.  And  as  OM16s  we  understand  that  that  manager  is  at  a  desk  to  literally 
co-ordinate  all  the  programme  functions  within  the  institution,  separate  and 
apart  from  the  line  manager  who  does  the  floor.  So  there  are  times  when 
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assistance  is  needed  from  the  line  managers,  because  the  shift  manager  literally 
has  to  be  a  magician.  He's  doing  sometimes  6  and  7  items,  answering  and 
dealing  with  stakeholders  from  the  outside,  dealing  with  the  associated  justice 
people  like  the  JP,  preparing  reports  for  incidents  that  have  occurred,  dealing 
with  the  institutional  count,  the  request  for  the  institutional  phones  to  be  on,  and 
a  whole  host  of  items.  So  as  a  group  it's  understood  that  we  work  together  to 
assist  the  shift  manager.  Then  there  comes  the  time  of  the  breaks.  He  has  to  get 
away  from  that  post  for  his  respective  break. 

In  the  case  of  Mr.  McKinnon,  I  found  that  there  was  a  reticence  by  a  lot  of  the 
managers  to  be  there  to  assist,  while  there  were  others  who  -  there's  always 
people  there.  They  can  get  up  and  go,  use  the  washroom,  come  back,  go  and  do 
the  knife  count,  and  there's  somebody  at  the  post.  I  observed  also  that  in  terms 
of  offering  Mr.  McKinnon  valuable  information  for  him  to  do  those  duties,  that 
in  instances  it  was  like  he  had  to,  like,  fly  by  the  seat  of  his  pants.  I  know  of  one 
occasion  in  which  I  provided  him  with  a  file  dealing  with  emergency  numbers  in 
case  of  critical  situations  and  so  on,  and  I  think  he  had  it  for  the  morning 
session,  the  afternoon  when  he  came  back  from  lunch  the  whole  file  was  missing. 
And  he  had  it  in  his  possession,  and  I  think,  underneath  his  logbook,  the  shift 
manager's  logbook.  It  wasn't  a  case  of  this  item  was  misplaced  by  Mr. 
McKinnon,  but  the  item  disappeared.  These  are  some  of  the  observations  that  I 
have  made  in  terms  of  Mr.  McKinnon  in  the  workplace.  Whenever  he  raises 
issues  it's  like  "Here  we  go  again".  So  rather  than  being  a  manager  who  were 
bringing  issues  to  the  forefront  that  were  serious  and  could  assist  the  whole 
OM16  group,  a  lot  of  times  he  was  observed  as  being  an  uncomfortable  problem 
-  that's  the  best  way  I  can  put  it,  Mr.  Chairman. 

2.  Early  Incidents:  The  Party,  the  Smashed  Locker,  Ashley,  Gonsalez  and  Sellick 
The  initial  set  of  incidents,  several  of  which  have  already  been  referred  to  in  other 
contexts,  began  shortly  after  media  attention  was  focussed  on  the  release  of  the  1998  decision. 
Most  of  them  occurred  over  a  period  of  about  two  months,  starting  with  the  May  10  call  to  the 
Centre  placed  by  Linda  Ashley  seeking  the  complainant's  home  number  so  that  she  could 
upbraid  him  about  his  "fucking  decision".  The  Ministry's  explanation  of  this  incident,  which 
was  seen  more  fully  in  another  connection,  is  that:  "Ashley  was  not  part  of  the  'directing  mind' 
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of  the  Ministry  at  the  relevant  time.  Management  at  the  institution  advised  Ashley  that  her 
conduct  was  inappropriate  and  management  in  no  way  condoned  or  authorized  Ashley's 
behaviour.  The  conduct  was  stopped  and  was  not  repeated."  However,  Ms.  Ashley  was  never 
told  by  Mr.  DeGrandis  or  by  Mr.  Stevens  that  her  conduct  was  in  violation  of  the  WDHP 
policy,  and  nothing  befell  her  on  account  of  it.  Nor  was  the  complainant  advised  that 
management  had  dealt  with  her  conduct,  let  alone  how  it  had  done  so.  A  lesson  learned?  The 
evidence  is  that  she  "could  not  put  it  behind  her"  and  called  the  institution  again  regarding  this 
matter. 

As  already  seen  at  great  length,  in  mid-May  through  early  June  the  newspaper  articles 
posted  by  the  complainant  were  repeatedly  removed  by  management,  as  he  later  discovered. 
On  June  8,  the  respondent  Frank  Geswaldo  was  relocated,  and  shortly  thereafter  notices  were 
posted  of  the  July  15  "going  away  party"  for  him  that  was  attended  by  some  of  the  managers. 
The  Ministry  responds  by  stating  that  "Management  did  not  organize  the  off-site  party  for  Mr. 
Geswaldo.  The  TEDC  staff  knew  the  reasons  for  Geswaldo's  departure  from  TEDC.  At  the 
time  of  the  posting  management  did  not  receive  any  complaints  with  respect  to  the  posting  of 
the  notice  in  the  facility."  There  was  no  evidence  that  the  party  was  arranged  by  correctional 
officers  exclusively,  or  at  all,  rather  than  by  his  fellow  managers  with  whom,  presumably  he 
had  more  in  common.  Deputy  Superintendent  Dan  Stevens  said  he  "probably  attended  but 
doesn't  really  recall,"  that  he  "most  likely  contributed  to  the  present,"  that  he  "may  have 
spoken  at  the  party"  because  he  "usually  attends  such  functions  and  speaks."  That  senior 
management  could  see  nothing  wrong  in  permitting  the  notice  to  be  posted,  unless  (perhaps) 
someone  complained  about  it,  is  not  a  reasonable  explanation  for  failing  to  take  the 
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appropriate  action. 

In  the  midst  of  all  this,  the  complainant's  locker  was  damaged  on  June  4  by  having  its 
door  kicked  in.  Given  the  timing  of  all  these  incidents  and  the  considerable  media  coverage  of 
the  decision,  the  complainant  maintained  that  it  was  not  mere  coincidence  that  his  was  the  only 
locker  vandalized.  The  Ministry  says  that  "Management  did  not  condone  or  authorize  the 
behaviour  and  they  took  immediate  steps  to  repair  the  damage.  Given  the  number  of  employees 
who  would  have 

had  access  to  the  locker  room,  management  determined  that  it  was  not  possible  to  identify  the 

individual  who  caused  the  damage." 

Of  course,  the  repairing  of  his  locker  was  not  of  paramount  importance  to  the 
complainant.  His  primary  concern  was  the  reasonable  belief  that  he  was  being  targeted.  It  was 
part  of  the  pattern  that  he  told  senior  management  about.  And  after  "investigating"  these 
incidents  at  the  direction  of  the  Deputy  Minister,  the  IIU  found  that  "the  information  recorded 
by  the  complainant  is  more  consistent  with  that  which  would  be  recorded  concerning  a  random 
act  of  vandalism",  and  it  appears  to  suggest  that  he  really  had  nothing  to  complain  about 
because  his  locker  was  repaired  "in  a  timely  fashion".Thus,  the  complaint  was 
"unsubstantiated".  Yet,  having  been  required  to  look  into  these  incidents  in  the  context  of  an 
allegedly  poisoned  environment,  the  IIU  admitted  that  it  "may  infer"  from  this  that  the 
complainant's  concern  was  "that  the  'kicked  in'  locker  is  in  and  of  itself  a  specific  act  of 
retaliation".  However,  in  its  view,  "in  the  absence  of  a  statement  from  the  complainant"  there 
was  no  factual  basis  to  establish  a  connection  between  the  wilful  damaging  of  his  locker  and  his 
human  rights  decision.  The  IIU  had  to  have  known  that  there  was  no  further  information  that 
the  complainant  could  have  provided,  and  it  seems  to  have  taken  the  view  that  the  inability  to 
identify  who  kicked  in  the  locker  necessitated  the  conclusion  that  it  was  a  random  act.  What 
was  needed  was 

an  investigation  of  the  circumstances;  what  occurred  was  simply  a  perusal  of  the  files  and  an 
endorsement  of  local  management's  handling  of  that  incident,  and  all  the  others  as  well,  none 
of  which  the  IIU  actually  investigated. 
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Having  been  asked  in  July  by  C02  Neil  Gonsalez  whether  he  was  being  paid  as  an 
OM16  while  working  as  a  C02,  the  complainant  alleged  that  confidential  information  about 
his  rate  of  pay  had  been  leaked.  In  this  regard,  Mr.  Miller  testified  that  Mr.  Gonsalez  had  said 
to  him  "Did  you  know  McKinnon  was  getting  OM16  pay?  I  don't  like  that."  He  said  he  replied, 
"See  Mike  about  it.  I  don't  know  anything  about  it."  In  response,  Counsel  for  the  Ministry 
submitted  that  "The  evidence  is  that  Correctional  Officer  Gonsalez  asked  Mr.  McKinnon  if  he 
was  being  paid  at  the  OM16  rate  of  pay  because  of  the  wording  of  the  order  and  not  because 
somebody  told  him  what  Mr.  McKinnon  was  being  paid."  Although  Mr.  Gonsalez  testified  that 
no  one  gave  him  information  about  the  complainant's  rate  of  pay,  his  explanation  for  his  query 
was  that  he  had  read  the  order  to  mean  that  the  complainant  would  get  OM16  pay  only  if  he 
were  doing  OM16  work  and  that,  since  it  was  rumoured  that  he  was  getting  that  higher  rate  of 
pay,  he  decided  to  ask  the  complainant  directly  because  he  felt  that  it  would  be  unfair  and  a 
violation  of  the  collective  agreement  if  he  were.  Thus,  according  to  Mr.  Gonsalez  himself  (as  the 
IIU  would  have  known  had  its  investigator  bothered  to  ask),  his  question  was  not  prompted  by 
his  reading  of  the  order,  but  by  a  rumour  that,  contrary  to  his  own  interpretation  of  the  order, 
the  complainant  was  getting  paid  at  the  higher  rate.  Since  there  is  nothing  on  the  face  of  the 
orders  to  suggest  that  the  McKinnons  were  to  be  paid  at  an  OM16  rate  prior  to  accepting  the 
promotions  to  which  they  were  entitled,  the  source  of  that  rumour  would  appear  to  have  been 
leaked  information,  and  that  is  something  that  ought  to  have  been  investigated  but  was  not.  Yet 
the  IIU,  which  based  its  analysis  on  a  misinterpretation  of  the  orders  and  would  have 
discovered  other  available  information  had  it  actually  conducted  an  investigation,  concluded 
that:  "In  light  of  the  available  information,  the  allegation  is  unsubstantiated.  No  further 
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investigation  is  warranted  at  this  time." 

The  final  incident  in  this  particular  series  of  events  concerned  the  formal  investigation 
of  a  complaint  made  by  Mr.  Sellick  in  an  undated  letter  addressed  to  Mr.  DeGrandis  alleging 
that  Mr.  Picket  had  given  false  testimony  before  this  Board.  (See  in  this  connection  Exhibits  20, 
200, 230, 233, 239, 240  and  241.)  The  complainant  saw  Mr.  Sellick's  complaint  as  an  attempt  to 
impugn  the  1998  decision  and  felt  that  the  Ministry  was,  at  the  least,  lending  it  credence  by 
investigating  it.  The  Ministry's  position  is  that:  "The  decision  to  investigate  that  matter  was  in 
no  way  an  attempt  by  the  Ministry  to  attack  Professor  Hubbard's  decision.  The  Ministry  made 
a  reasonable  decision  to  investigate  the  allegations  [there  had  been  another  unsubstantiated 
accusation  against  Mr.  Picket  as  well],  which  the  Ministry  felt  on  their  face,  warranted  further 
inquiries."  In  my  view,  the  facts  suggest  otherwise. 

Although  it  was  not  his  practice  to  forward  to  the  District  Administrator  every 
complaint  that  came  across  his  desk,  Mr.  DeGrandis  put  this  one  into  the  hands  of  Mr. 
Commeford  who  in  turn  suggested  to  Mr.  DiPalma,  the  Director  of  Adult  Institution 
Operations,  that  it  be  investigated  by  his  Special  Investigator,  Paul  Downing,  because  "Mr. 
Picket  was  previously  dismissed  and  then  reinstated  by  the  G.S.B.  [and]  any  action  must  be 
seen  as  independent  from  the  institution"  (Exhibit  233).  In  his  investigation  notes  Mr.  Downing 
recorded  that  Mr.  DeGrandis  "expressed  concern  whether  matter  fell  within  my  mandate  or 
should  legal  opinion  be  obtained  from  the  lawyer  who  represented  the  Ministry  during  the 
OHR's  Board  of  Inquiry  'Michael  McKinnon'.  Carl  [DeGrandis]  will  forward  CO  Ryan 
Sellick's  report  to  me  this  date"  (Exhibit  230). 

In  sum,  the  Ministry  was  made  privy  to  an  accusation  that  perjury  had  been  committed 
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by  one  of  its  employees  who  had  given  adverse  evidence  in  a  case  in  which  it  was  found  liable; 

but,  instead  of  suggesting  to  the  accuser  that  he  contact  the  police  about  it,  the  Ministry 

decided  to  "investigate"  this  possible  commission  of  a  crime.  And,  since  the  Ministry  (for 

whatever  reason)  had  already  tried  unsuccessfully  to  dismiss  the  officer  accused  of  this 

criminal  behaviour,  an  "independent"  agent  was  appointed  to  investigate  him  -  independent, 

that  is,  of  the  Centre,  but  not  of  the  corporate  respondent  which  appointed  him.  The  glaring 

impropriety  of  all  this  does  not  appear  to  have  dawned  on  anyone  at  the  Ministry. 

The  suspicion  that  these  officials  were  actually  attempting  to  undermine  the  decision, 
just  as  the  complainant  suggests,  is  heightened  by  another  piece  of  evidence  to  which  I  will 
come,  and  such  is  the  implication  as  well  of  these  "findings"  set  out  by  Mr.  Downing  in  his 
"Investigation  Report"  (Exhibit  200): 

1.  The  Human  Rights  Code,  Board  of  Inquiry  Hearing  decision  (McKinnon)  at 
page  147,  accepts  CO  Pickett's  evidence  to  the  effect  that  CO  Sellick  did  tell  CO 
Pickett  that  "he  could  still  get  into  the  Aryan  Brotherhood  despite  his  obvious 
flaw." 

2.  Other  than  CO  Sellick's  denial,  no  evidence  was  given  as  to  why  the  Human 
Rights  Code,  Board  of  Inquiry  Hearing  officer's  judgment  should  be  questioned 
as  to  remarks  said  to  have  been  made  by  CO  Sellick  to  CO  Pickett  respecting 
Aryan  Brotherhood. 

It  seems  that  Mr.  Downing,  if  not  actively  seeking,  was  prepared  to  receive"evidence  as 
to  why"  this  Board's  finding  "should  be  questioned"  (but  in  what  forum  and  to  what  end  he 
does  not  say),  and  one  can  only  speculate  as  to  what  Messrs  Commeford  and  DiPalma  would 
have  done  next  had  he  purported  to  find  such  evidence.  Neither  of  them  was  called  to  testify. 
But  Mr.  Pickett  was  called,  and  it  was  learned  that  he  had  not  been  told  that  he  had  been 
accused  of  perjury  and  that  the  accusation  was  being  investigated  by  the  Ministry's  Special 
Investigator,  nor  did  he  receive  a  copy  of  the  report  with  its  unflattering  "not  proved" 
conclusion.  (Of  course,  this  was  not  the  only  instance  in  which  a  person  complained  about  was 
investigated  by  the  Ministry  without  being  informed  or 
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interviewed.  For  instance,  the  IIU  investigation  of  the  WDUP  complaint  against 
Superintendent  Thomson  already  referred  to  is  another;  and  others  remain  to  be  seen.) 

When  asked  why  he  had  failed  to  notify  and  interview  Mr.  Pickett,  Mr.  Downing's 
response  was  that  "there  was  nothing  to  provide  reasonable  grounds  to  make  Pickett  the 
subject  of  an  investigation,  or  a  'respondent'."  He  did  not  appreciate  that  where  there  is  a 
complaint  against  a  named  person,  the  person  complaining  is  the  complainant  and  the  person 
complained  about  is  the  respondent.  Nor  did  he  realize  that  if  a  complaint  is  taken  seriously 
enough  to  be  investigated,  the  respondent  must  be  notified,  interviewed  (if  willing),  and 
informed  of  the  conclusions  reached.  Nor  did  he  explain  what  the  subject  of  his  investigation 
was,  if  not  the  conduct  of  Mr.  Pickett. 

Thus,  we  have  the  District  Administrator  contacting  the  Director  of  Adult  Institution 
Operations  to  obtain  the  services  of  his  Special  Investigator  regarding  what  that  investigator 
described  as  "allegations  of  unprofessional  conduct"  on  the  part  of  Mr.  Pickett  (to  wit:  the 
crime  of  perjury)  in  relation  to  a  decision  resented  by  the  Ministry  and  which,  according  to  the 
Deputy  Superintendent  of  the  Centre,  provoked  anger.  Then  we  have  interviews  of  the 
complainant-accuser  and  another  person  conducted  in  the  course  of  this  investigation  resulting 
in  a  five  page  document  entitled  "Investigation  Report".  And  the  proffered  excuse  for  failing  to 
notify  and  interview  the  person  against  whom  this  serious  allegation  was  made,  and  inform 
him  of  the  conclusions  reached,  is  that  "he  is  not  a  respondent".  Presumably,  had  there  been 
some  "evidence  given  as  to  why  the  [Board's]  judgment  should  be  questioned,"  Mr.  Pickett 
would  have  been  considered  a  respondent,  and  the  underlying  reason  why  he  was  neither 
notified  nor  interviewed  seems  to  be  that  Mr.  Downing  (to  use  the  vernacular)  was  unable  to 
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get  the  goods  on  him  -  a  sort  of  shoot  first  and  ask  questions  later  approach. 

Lest  that  assessment  be  seen  as  unduly  harsh,  it  is  to  be  noted  that  one  week  after  the 

decision  was  released  the  Ministry  contacted  the  IIU  about  matters  that  were  the  subject  of 

findings  therein.  Exhibit  215  (another  late-entry  document)  is  the  May  6,  1998,  "Memo  to  file 

from  Renate  Kosarov",  Manager  of  the  IIU,  which  begins  as  follows:  "I  was  requested  to 

provide  information  as  to  whether  the  IIU  has  investigated  any  incidents  of  reprisal  alleged  by 

Mr.  McKinnon  commencing  in  1992.  The  following  complaints  from  Mr.  McKinnon  were 

reviewed  by  the  IIU."  After  summarizing  these  matters  the  memorandum  goes  on  to  list  the 

"Witnesses  at  Board  of  Enquiry  [sic]  who  contacted  IIU."  There  were  three  such  witnesses. 

Their  names  are  listed,  the  page  numbers  in  which  their  evidence  is  referred  to  in  the  decision 

are  provided,  and  the  nature  of  the  matters  concerning  which  the  IIU  was  contacted  is  set  out 

along  with  the  names  of  the  persons  against  whom  complaints  were  made.  In  speaking  to  that 

evidence,  counsel  for  the  complainant  made  the  following  comments  (Tape  2,  Side  A,  July  3, 

2002),  with  which  I  agree: 

She  [Ms.  Kosarov]  was  asked  to  basically  investigate  anybody  who  was  a  witness 
before  you,  and  so  she  gave  a  list  of  various  people  with  respect  to  various  calls 
that  were  made.  Doug  Picket,  for  example,  is  summarized  in  information  about 
him.  I'd  like  to  ask  whether  or  not  anybody  can  come  up  with  any  explanation 
about  why  the  Ministry,  after  your  decision,  instead  of  taking  action  and 
complying  with  your  decision,  et  cetera,  is  asking  the  IIU  to  basically  do  an 
inquiry  into  Mr.  McKinnon  and  the  witnesses  that  were  before  you  -  what 
purpose  that  would  have?  How  would  that  relate  to  addressing  the  poisoned 
environment?  Is  there  any  way  to  interpret  this  in  a  positive  light?  I  can't  think 
of  any.  What  it  is,  is  the  most  outrageous  example  of  how  the  Ministry  is  trying 
to  find  dirt  on  Mr.  McKinnon,  and  is  somehow  trying  to  undermine  the  Board 
of  Inquiry  decision.  What  other  reason  would  you  have  for  looking  into 
witnesses? 


3.  The  IIU  Investigation  ordered  by  the  Deputy  Minister 

The  complainant  brought  these  incidents  to  the  attention  of  management  in  the  Centre, 
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but  was  dissatisfied  with  the  way  they  were  dealt  with.  Given  the  short  time  frame  within 
which  these  events  took  place,  he  felt  that  he  was  being  targeted  as  a  reprisal  for  the  successful 
prosecution  of  his  human  rights  complaints  and,  for  want  of  appropriate  local  action,  he  wrote 
to  the  Premier  of  the  Province  with  copies  to  others,  raising  his  concerns  and  their  underlying 
cause:  a  continuing  poisoned  environment.  This  led  to  a  meeting  with  Deputy  Minister  Millard 
and  Assistant  Deputy  Ministers  Zbar  and  Crew  whose  direct  intervention  he  hoped  to  secure. 
To  say  that  they  knew  of  the  McKinnon  Decision  would  be  a  major  understatement.  And  they 
knew,  as  well,  that  no  steps  had  been  taken  to  formulate  the  long-overdue  training  programme 
it  ordered  them  to  mount.  Yet,  when  the  victim  appeared  before  them  and  related  a  highly 
suspicious  pattern  of  incidents  suggesting  that  he  was  still  being  "targeted"  at  the  Centre,  their 
reaction  was  to  procrastinate  further.  "Put  it  in  writing  and  we'll  get  back  to  you."  And  so,  at 
their  request,  he  put  his  specific  allegations  in  writing,  along  with  another  matter  that  had 
occurred  a  month  before  the  decision  was  released.  (The  complainant  had  unsuccessfully 
applied  for  a  position  on  the  Institutional  Crisis  Investigation  Team  (ICIT),  and  it  was  his 
allegation  that  other  applicants  had  been  given  information  and  advice  that  was  withheld  from 
him.)  And  then,  notwithstanding  that  a  part  of  his  complaint  was  that  he  did  not  trust  the  IIU, 
the  information  was  turned  over  to  that  agency,  and  the  Deputy  Minister  and  his  Assistants 
washed  their  hands  of  it. 

Upon  being  advised  by  the  Deputy  Minister  that  his  letter  had  been  referred  to  the  IIU 
for  investigation,  the  complainant  promptly  objected.  However,  despite  his  written  opposition 
to  it  and  the  subsequent  letter  of  objection  sent  by  counsel  on  his  behalf,  the  "investigation"'' 
proceeded  without  his  participation.  That  investigation  was  extended  to  include  a  verbal 
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complaint  regarding  Nazi  graffiti  on  two  huts  located  in  the  yard  for  the  use  of  staff.  The  II L 

Report,  to  which  reference  has  already  been  made  (Exhibit  19),  begins  with  the  notation 

"Issue:  Discrimination,  Harassment    and  Poisoned  Work  Environment  Based  on  Race, 

Ancestry  and  Ethnic  Origin".  That  document  is  not  an  account  of  actual  investigations,  but 

simply  a  series  of  individual  "analyses"  of  the  complainant's  allegations  in  light  of  previously 

gathered  information  to  which  the  IIU  appended  "conclusions"  that  seem  intended  to  put  a 

positive  spin  on  decisions  and  actions  already  taken.  Evidently,  one  of  the  functions  of  the  IIU 

was  that  of  Ministry  apologist. 

When  asked  for  his  comments  regarding  this  Report,  Dr.  Agard  was  scathing  in  his 

criticism,  referring  to  it  at  one  point  (according  to  my  notes  of  May  29,  2002)  as 

"organizational  deceit".  He  said  that,  whereas  the  IIU  should  have  reported  that  it  was  in  no 

position  to  make  any  findings,  it  had  instead  "whitewashed"  the  matter,  setting  out  conclusions 

that  were  in  the  interest  of  the  institution,  and  it  did  so  in  the  context  of  further  complaints 

made  during  a  post-decision  period  in  which  "extreme  care"  should  be  taken  for  two  to  three 

years.  As  counsel  for  the  Commission  said: 

Because  the  IIU  only  investigated  the  appropriateness  of  management's 
response,  it  failed  to  conduct  any  fact-finding  to  determine  whether  there  was 
evidence  to  support  the  complaint.  Even  though  no  fact-finding  was  conducted, 
the  IIU  concluded  that  the  allegations  were  unsubstantiated.  The  IIU  failed  to 
notify  Mr.  McKinnon  of  its  findings  in  breach  of  the  WDHP  policy. 

The  IIU  considered  each  complaint  under  the  headings:  "Allegation",  "Analysis",  and 
"Conclusion".  Each  complaint  was  addressed  without  reference  to  the  others,  or  to  their 
cumulative  effect,  even  though  they  occurred  over  a  short  span  of  time  hard  on  the  heals  of  the 
April  1998  decision  and  were  cited  by  the  complainant  as  examples  of  reprisals  and  targeting 
that  were  poisoning  his  workplace  atmosphere.  Each  complaint  was  looked  at  in  isolation  and 
found  either  to  be  unsubstantiated,  or  to  warrant  no  further  investigation.  The  file  on  the 
complainant's  claim  of  "targeting"  was  then  closed,  but  no  copy  of  that  report  was  ever 
provided  to  him  because,  as  counsel  explained: 
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...  he  was  quite  explicit,  and  that  is  clear  in  the  correspondence  with  the  II L  and 
with  his  counsel,  that  he  didn't  want  to  be  involved.  He  didn't  want  any  further 
communication  from  the  IIU  and,  in  fact,  I  think  the  IIU  was  specifically  told, 
"Don't  continue  attempting  to  contact  Mr.  McKinnon",  and  so  they  didn't.  That 
was  consistent,  in  fact,  with  Mr.  McKinnon's  request  and  the  request  of  his 
counsel. 

I  find  that  excuse  quite  unacceptable.  The  complainant's  stipulation  that  he  did  not 

want  to  be  contacted  by  the  IIU  in  relation  to  its  investigation  of  his  complaints  because  he 

lacked  faith  in  its  competence  and  impartiality  ought  not  to  be  taken  as  a  waiver  of  the  right  to 

be  provided  with  a  copy  of  its  report  and  an  opportunity  to  counter  any  false  and  harmful 

statements  about  him  that  it  might  contain  and  convey  to  others,  including  the  higher  echelons 

of  the  Ministry.  I  cannot  understand  how  these  professional  investigators  could  conclude  that 

the  complainant's  counsel  would  take  them  to  task  simply  over  being  informed  in  writing  that 

they  had  completed  their  report,  with  either  a  copy  attached  (the  proper  thing  to  do),  or  an 

offer  made  to  send  one  if  so  requested  (the  next  best  thing  to  do).  But  I  can  understand  their 

reluctance  to  provide  that  document  lest  they  be  taken  to  task  over  its  contents  -  an 

apprehension  that  does  not  justify  the  omission. 

Faced  with  the  complainant's  allegations,  it  may  seem  reasonable  for  the  Deputy 
Minister  to  have  ordered  an  investigation  of  them  and,  while  one  of  the  recommendations  made 
in  the  Devlin  WDHP  Report  is  that  external  investigators  always  be  used  in  respect  of 
complaints  such  as  these,  the  Deputy  Minister  did  not  have  the  guidance  of  that  report. 
However,  having  regard  to  the  decision  and  its  orders,  to  which  these  new  allegations  were 
expressly  linked  by  the  complainant,  and  to  his  and  counsel's  stated  opposition  to  that  course 
of  action,  referring  the  matter  to  the  IIU  was  at  best  ill-advised.  Indeed,  failing  the 
appointment  of  an  external  investigator  it  would  have  been  better  to  have  dropped  the  matter. 
Each  complaint  had  been  dealt  with  locally,  and  the  IIU  simply  endorsed  one  by  one  the 
decisions  and  actions  already  taken,  for  the  reasons  already  given.  Whether  because  it  could 
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not  see,  or  would  not  address,  the  real  issue  expressly  raised  by  the  complainant  -  that  there 
was  a  pattern,  that  the  sum  might  be  greater  than  its  parts,  that  there  was  targeting  -  the 
exercise  proved  futile  and  its  conclusions  foregone.  In  this  regard,  the  following  exchange 
between  counsel  for  the  Commission  and  Dr.  Agard  is  significant: 

Q.  With  respect  to  using  Professor  Hubbard's  1998  decision  and  findings  as  the 
context  with  which  to  look  at  new  complaints,  the  evidence  that  we  have  heard 
in  this  hearing  is  that  there  were  ongoing  complaints  and  the  Ministry  did  not 
look  at  those  complaints  accumulatively  or  as  a  pattern  but  rather  looked  at 
each  complaint  in  isolation  and  made  a  finding  on  each  complaint  in  isolation,  so 
there  was  no  attempt  to  look  more  broadly  at  the  series  of  events  or  the  series  of 
complaints. ...  Is  it  important  to  look  at  a  pattern,  for  example,  when  there  has 
been  a  finding  of  a  poisoned  work  environment? 

A.  Absolutely.    I  think  it  gets  back  to  managing  in  a  modern  diverse 
organizational  society. ... 

Q. ...  Assuming  there  is  a  finding  of  a  racially  poisoned  work  environment  -  and 
I  read  you  those  findings  from  Professor  Hubbard's  decision  -  and  after  those 
findings  there  are  ongoing  complaints  of  racial  harassment  and  discrimination, 
given  the  finding  or  the  context  of  a  poisoned  work  environment,  can  you  ever 
look  at  those  subsequent  events  in  isolation? 

A.  No,  I  don't  think  you  could.  I  think  that  once  there  is  a  finding,  and  the 
finding  that  you  read  to  me  by  an  external  body  -  I'm  trying  to  choose  a 
responsible  word  to  describe  it,  but  it  is  "significant"  -  okay?  -  in  terms  of  its 
clarity,  in  terms  of  its  description,  in  terms  of  its  identification  of  violations.  If 
one  begins  to  get  other  complaints,  we  get  back  to  that  original  idea,  that  you 
cannot  extricate,  it  is  intrinsically  bonded  between  what  caused  that  in  the  first 
place  and  the  repetitive  nature  of  the  behaviour.  ... 

Although  the  staff  of  the  IIU  are  independent  of  its  disparate  institutions  and  facilities, 
they  are  answerable  to  the  Ministry's  corporate  office  to  whose  senior  administrators  they 
were  quite  prepared  to  provide  information  regarding  confidential  complaints  made  by  and 
against  employees  who  gave  evidence  in  a  human  rights  case  in  which  the  Ministry  was  held 
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liable.  And,  although  the  staff  of  the  IIU  are  proclaimed  as  having  special  expertise  in  WDHP 

policy  matters,  either  they  do  not  know  that  a  poisoned  workplace  environment  is  almost 

inevitably  the  result  of  the  cumulative  effect  of  a  pattern  of  behaviour,  or  else  they  feel  free  to 

ignore  that  fact.  In  my  opinion,  Counsel  for  the  Commission  was  completely  right  in  the 

following  submission  made  in  reply  argument(Tape  2,  Side  A,  July  5,  2002): 

Now,  the  Ministry's  own  human  rights  expert,  WDHP  expert,  Silva  Minassian, 

said  that  when  you  are  looking  at  a  poisoned  work  environment,  in  most  cases 

you  do  have  to  look  at  it  cumulatively.  It  strikes  me  that  in  most  cases  that's  the 

very  definition  of  a  poisoned  work  environment.  I  am  hard  pressed  to  imagine, 

although  I  suppose  it  could  be  such  an  egregious  conduct  that  it  could  poison 

one's  work  environment,  but  in  most  cases  it's  a  combination  of  things  that 

happen  which  result  in  a  poisoned  work  environment,  which  I  understand  to 

mean  it  becomes  a  term  and  condition  of  an  employee's  employment.  The 

WDHP  policy  protects  against  a  poisoned  work  environment.  I  agree  when  Ms. 

Hughes  says  the  legal  analysis  put  forward  by  the  Ministry  in  its  final 

submissions  [namely,  the  consideration  of  each  incident  in  isolation]  mirror  all 

of  the  criticisms  that  we  have  made  about  how  the  ministry  has  acted,  and  it 

seems  to  me  that  when  you  look  at  things  on  an  incident-by-incident  basis  it 

almost  becomes  a  self-fulfilling  conclusion  in  many  ways.  For  example,  in  1998 

the  Ministry  never  looked  at  that  series  of  events  that  happened  within  three 

months  of  your  decision  as  a  pattern.  Instead,  it  looked  at  each  incident  and 

drew  a  conclusion  that  management's  response  was  appropriate. 

Well,  the  problem  with  doing  that,  like,  I  don't  know  how  you  can  ever  make  a 
finding  if  you  never  investigate.  It  becomes  so  circular,  in  my  view,  because  it 
seems  to  me  if  you  never  investigate  a  pattern  you  will  never  find  a  pattern;  ergo 
you  will  never  find  a  poisoned  work  environment.  The  analysis  is  so  inherently 
flawed,  in  my  respectful  submission,  it  becomes  self-fulfilling  because  you  define 
your  task  at  the  outset,  which  dictates  an  absolute  conclusion.  Similarly,  in  2000 
the  Ministry  never  investigated  the  series  of  complaints  by  Michael  McKinnon 
as  targeting,  which  is  really  another  word  for  a  pattern,  which  is  really  another 
word  for  reprisal.  And  they  only  looked  at  each  incident  to  say,  "Well,  in  labour 
relations,  managers  get  complaints".  Again,  if  you  never  look  at  the  pattern 
you're  never  going  to  find  a  pattern  and  you're  never  going  to  find  reprisals  or  a 
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poisoned  work  environment. 

The  Ministry's  explanation  for  all  this  was  that:  "Upon  being  made  aware  of  the 
allegations  contained  in  Mr.  McKinnon's  letter  to  the  Assistant  Deputy  Minister,  the  ADM 
took  the  reasonable  step  of  referring  the  matter  to  the  Ministry's  existing  process  for 
investigating  alleged  breaches  of  the  WDHP  policy.  The  complaints  brought  to  the  attention  of 
the  DM  and  ADM  were  handled  by  them  in  accordance  with  the  WDHP  policy  and  the 
Ministry's  process  for  dealing  with  such  complaints."  In  fact,  the  requirements  of  the  WDHP 
policy  were  not  followed  in  that,  having  decided  to  direct  the  IIU  to  investigate  charges 
levelled  against  the  Centre's  managers  regarding  the  way  they  handled  his  complaints,  no  fact- 
finding in  respect  either  of  those  charges,  or  of  the  complaints  alleged  to  have  been  mishandled, 
was  actually  undertaken,  nor  was  the  complainant  given  a  copy  of  the  Investigation  Report 
containing  the  HU's  "Conclusions".  More  important,  what  this  rationalisation  overlooks  is  that 
this  was  not  a  typical  WDHP  complaint  made  without  reference  to  a  larger  context  -  a  context 
so  fundamentally  different  from  the  norm  that  (as  previously  noted)  a  summary  of  the  IIU 
report  was  "provided  to  the  Deputy  Minister  because  the  case  has  been  highly  publicized  and  is 
contentious  in  nature".  (Exhibit  216.) 

The  Deputy  and  Assistant  Deputy  ministers  were  well  aware  that  the  complainant  was 
found  to  have  been  the  victim  of  outrageous  conduct  in  a  human  rights  decision  of  major 
importance  to  their  Ministry.  And,  in  the  midst  of  their  procrastination  over  the  orders  set  out 
in  that  decision,  in  walks  the  victim  and,  in  effect,  says  to  them:  "I  have  a  decision.  You  are 
supposed  to  act  on  it.  I've  been  left  twisting  in  the  wind.  Here  are  some  examples  of  what's  still 
happening  to  me.  Do  something  about  it."  Unimpressed,  these  top  officials  ("on  whose  watch 
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these  things  should  not  happen",  as  Dr.  Agard  put  it),  eschewed  direct  action  and  decided  to 
treat  what  he  had  to  say  as  just  another  routine  WDHP  complaint  (not  to  denigrate  the 
importance  of  such  matters).  They  referred  the  matter  to  the  IIU  for  investigation  -  as  a  WDHP 
complaint,  the  Ministry  says;  but,  in  fact,  no  true  investigation  was  carried  out. 

It  is  worth  contrasting  the  way  in  which  these  highly-placed  officials  responded  to  the 
complainant's  representations  with  what  Dr.  Agard  would  consider  to  be  the  appropriate 
response  in  such  circumstances.  His  view  in  that  regard  was  given  in  the  following  exchange 
with  counsel  for  the  Commission  (March  8,  tape  4,  Side  A): 

Q.  Dr.  Agard,  if  Metro  East  received  Professor  Hubbard's  decision  and 
contacted  you  for  advice  and  told  you  that  Mr.  McKinnon  continued  or,  at  least, 
was  filing  further  complaints  of  harassment  and  discrimination  post-decision, 
what  would  your  advice  be  to  Metro  East  with  respect  to  how  to  address  those 
ongoing  complaints?  I  take  it,  knowing  what  you  do,  you  wouldn't  be  surprised. 
A.  No,  I  wouldn't. 

Q.  But  what  would  your  advice  be  to  senior  management  about  how  to  deal  with 
those  complaints? 

A.  There  would  be  a  few  things  that  I  would  do.  You  are  telling  me  that  I'm  the 
directing  mind,  is  that  what  you  are  saying?  Oh,  no,  I'm  not.  I'm  the  consultant, 
okay. 

Q.  You're  the  advisor  to  the  directing  mind  about  what  should  be  done,  how 
should  those  complaints  be  handled? 

A.  /  say  that  the  complaints  need  to  be  handled  externally.  I  think  there  is  no 
option,  you  know.  When  it  comes  to  large  organizations  like  the  Ministry  of 
Correctional  Services,  they  buy  services  all  the  time.  In  my  review  of 
documentation  within  the  Ministry  there  were  several  different  incidents  that 
had  occurred  and  they  were  investigated  externally.  My  sense  is  that  if  you  are 
going  to  say  -  this  is  what  I  would  say:  if  in  fact  you  are  going  to  say  that  your 
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organization  is  one  that  respects  equities,  human  rights,  I  have  my  policy  and 
whatever  else,  then  I  think  that  getting  to  the  Commission  with  that  kind  of 
finding  is  one  that  requires  some  external  process,  if  it  begins  to  recur  again.  If  I 
begin  to  have  complaints  again,  it  says  to  me  that  my  last  process  did  not  work. 
Because  you  see,  as  well  as  other  institutions  that  are  government  funded  the 
employee  has  three  or  four  basic  options  to  deal  with  a  complaint  if  they  believe 
that  they  are  being  harassed.  Nine  out  of  ten  times  there  is  an  internal  process 
that  they  could  use.  In  addition  to  that  there  is  a  grievance  process  that  they 
could  use.  There  is  also  a  civil  route  that  they  could  go,  and  then  there  is  the 
Ontario  Human  Rights  Commission.  So  I  would  advise,  if  you  in  fact  have  a 
recurring  problem,  then  we  need  to  bring  some  external  resources  to  bear  on  that 
particular  environment,  and  those  external  resources  include  specific  training, 
external  investigators,  mediation  or  whatever  else  and  I  would  hold  the  manager, 
the  superintendent,  whoever  else,  directly  accountable  for  the  results.  [Emphasis 
added.] 

Q.  And  would  it  be  important  to  consider  the  past,  or  would  it  be  important  to 

consider  Professor  Hubbard's  findings  as  the  backdrop? 

A.  Absolutely.  I'm  assuming  that  that's  the  beginning  point. 

Q.  Why  would  you  say  that?  I  mean,  you  say  it  so  categorically.  Why  would  you 

say  that  that's  your  assumption? 

A.  Because  when  an  employee  gets  to  the  Human  Rights  Commission  and 
engages  in  the  Human  Rights  Commission's  process  and  there  is  a  finding,  then 
there  is  something  that  I  have  to  redress,  retool,  within  my  organization.  If 
there  are  many  complaints  where  the  employee  has  decided  that  they  would  like 
to  go  to  the  Commission,  and  you  as  the  directing  mind,  or  the  advisor,  or 
whoever  else,  says  "Let  them  go  to  the  Commission"  —  but  the  Commission, 
having  made  a  decision  based  on  your  evidence  and  based  on  your  position,  you 
need  to  respect  that.  If  you  have  repeated  offences,  well,  I  don't  know  what  you 
do  about  that.  I  don't  know  —  you're  the  lawyer  —  the  legalese  around  that.  But 
I  know  that  in  the  Criminal  Code  if  you  are  a  repeat  offender  then  it  seems  to 
me  that  the  sanctions  are  certainly  more  punitive  than  if  you  were  a  first-time 
offender.  One  of  the  things  that  I  [unintelligible]  is  that,  "Look,  there  are 
benefits  to  really  and  truly  getting  on  with  the  programme.  There  is  no  benefit, 
really  and  truly,  by  getting  yourself  in  some  public  process  where  you  run  the 
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organizational  risk  of  being  seen  as,  you  know,  an  employer  who  uses 
[unintelligible]  workplace  harassment  and  discrimination.  I  think  there  is  a 
myth  really  that  abounds,  that  the  average  Canadian  is  not  interested  in  some  of 
these  things.  That's  not  true.  The  average  Canadian  wants  to  know  there  is 
equity  and  fairness.  That's  what,  I  think,  are  some  of  the  fundamental  Canadian 
values  that  are  out  there,  and  if  you  do  some  research  you  would  find  out  that 
people  —  they  don't  want  to  be  in  the  process,  necessarily,  if  you  know  what  I 
mean  —  they  don't  necessarily  want  to  confront  some  of  their  own  issues,  but 
they  certainly  want  to  make  sure  that  they  don't  hear  that  somebody  else  is 
being  harassed  and  discriminated  against.  If  you  are  a  public  institution,  it's 
even  worse. 

4.  The  Later  Incidents:  Spencer,  Parish,  Nunally,  Zwolinsky  and  Dewar 
Having  been  advised  that  evidence  relating  to  the  complainant's  workplace 
environment  would  not  be  limited  to  the  April  1998-March  1999  period,  the  parties  led 
considerable  evidence  regarding  allegations  of  reprisals,  or  "targeting",  over  the  two  year 
period  thereafter.  Throughout  the  rest  of  1999  the  complainant  made  several  unsuccessful 
requests  for  training  of  one  sort  or  another  in  relation  to  his  duties  and  functions  as  an  acting 
manager  (see  Exhibits  60,  62,  63  and  71).  Then  on  April  22,  2000,  Mr.  Valaitis  filed  an 
Information  Report  (Exhibit  28)  regarding  a  "work  refusal"  initiated  by  Corrections  Officers 
Rudy  Spencer  and  John  Nichols  on  the  ground  that  "Mr.  Michael  McKinnon  AOM16  was  not 
competent  to  be  a  supervisor  of  the  special  needs  unit."  As  an  Acting  OM16  the  complainant 
had  not  received  the  "special  needs  unit"  training  given  to  regular  OM16s.  The  complainant 
testified  that  he  was  greatly  embarrassed  by  the  event,  that  everyone  in  the  facility  knew  about 
it,  that  "other  managers  knew  it  was  coming,  but  did  not  give  [him]  a  heads  up",  and  that  he 
was  made  to  feel  "frustrated,  isolated  and  betrayed."  After  the  matter  had  been  investigated  as 
a  health  and  safety  issue  it  was  concluded  that  he  was  competent  to  supervise  the  work. 

The  Ministry's  explanation  of  this  incident  is  that:  "There  is  no  evidence  that 
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management  had  any  forewarning  of  Correctional  Officer  Spencer's  work  refusal. 

Management's  position  was  that  Mr.  McKinnon  was  competent  to  manage  the  unit.  Even  if 

management  is  of  the  view  that  the  work  refusal  is  without  merit  it  cannot  prohibit  an 

employee  from  initiating  one  under  the  Occupational  Health  and  Safety  Act.  Evidence  was  that 

other  managers  are  subject  to  work  refusals."  Although  the  complainant  would  not  have  been 

vulnerable  to  the  work  refusal  had  he  received  the  training  in  question,  in  fact  none  of  the  14 

or  15  other  acting  managers  had  been  given  such  training  either,  yet  no  work  refusals  had  ever 

been  initiated  against  them  on  that  account.  Why  was  that?  And  why  was  that  question  not 

investigated  when  the  complainant  put  it  to  management  that  this  was  another  instance  of 

targeting?  Instead  of  looking  into  it,  management  says  "We  can't  prevent  work  refusals. 

Happens  all  the  time.  Stop  complaining."  Counsel  for  the  Commission  accurately  summed  up 

this  incident  as  follows  (at  page  12  of  her  written  submissions): 

In  some  instances,  senior  management  at  Metro  East  failed  to  even  investigate 
allegations  of  ongoing  harassment.  For  example,  in  the  work  refusal  initiated  by 
Rudy  Spencer  regarding  Michael  McKinnon's  supervision  of  the  special  needs 
unit,  senior  management  failed  to  investigate  why  this  work  refusal  was  directed 
only  against  Michael  McKinnon  when  all  of  the  managers  (who  worked  evenings 
and  weekends)  lacked  special  training.  Management  also  failed  to  investigate 
why  the  work  refusal  was  taking  place  in  April  2000  when  the  lack  of 
managerial  training  had  existed  for  the  past  10-15  years.  Finally  management 
failed  to  investigate  a  second  work  refusal  being  planned  against  McKinnon. 

The  August  2000  Gill/Parish  incident  referred  to  earlier  was  not  investigated,  nor  were 

occurrence  reports  obtained  from  Ms.  Gill  or  Mr.  Parish  in  accordance  with  normal  practice. 

The  Ministry  defended  its  handling  of  this  incident  as  follows: 

The  evidence  is  that  OM16  Pat  Gill  (to  whom  the  comment  was  made)  took 
direct  management  action  by  advising  Mr.  Parish  that  his  comment  was 
offensive.  Management  did  not  condone  or  authorize  Mr.  Parish's  behaviour. 
The  comment  was  a  single  isolated  incident  [so  far  as  we  know]  and  was  not 
made  directly  to  Mr.  McKinnon.  Any  shortcomings  of  management  to  close  the 
loop  with  Mr.  McKinnon  are  not  a  violation  of  the  Human  Rights  Code.  ...  The 
only  evidence  of  a  comment  related  to  Mr.  McKinnon's  ethnic  background  was 
a  report  of  the  comment  by  Mr.  Parish.  Denise  Scrivano's  evidence  was  that  Ms. 
Gill  clearly  advised  Mr.  Parish  that  his  comment  was  offensive,  which  was  direct 
management  action  consistent  with  the  WDHP  Policy. 
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The  real  point  of  the  incident  was  not  whether  a  comment  was  handled  in  accordance 

with  WDHP  policy,  but  the  very  fact  that  it  was  made.  The  complainant  is  not  seeking 

retribution  against  Mr.  Parish.  He  is  simply  citing  that  conduct  as  evidence  that  he  continues  to 

be  a  target  of  racial  slurs.  It  was  a  racist  comment  about  him  and  it  is  not  expunged  by  direct 

management  action.  It  remains  as  one  of  the  incidents  the  cumulative  effect  of  which  points  to  a 

poisoned  atmosphere.  One  might  also  question  the  efficacy  of  "direct  management 

action"consisting  of  one  OM16  telling  another  OM16  that  she  found  his  comment  offensive. 

The  complainant's  occurrence  report  regarding  the  Gill/Parish  incident  (Exhibit  41) 
dealt  as  well  with  matters  that  happened  in  September.  Having  requested  him  to  remove  a 
book  bearing  Nazi  insignia  from  the  unit  where  he  was  working,  the  complainant  was  led  to 
believe  that  Mr.  William  Nunnally  was  going  to  file  a  WDHP  complaint  against  him  over  the 
matter.  He  was  also  given  reason  to  think  that  Mr.  Richard  Zwolinski  was  contemplating 
making  a  WDHP  complaint  against  him  regarding  another  matter.  He  was  eventually 
informed  that  Mr.  Nunnally  had  filed  a  grievance  regarding  the  "SS  book",  but  that  Mr. 
Zwolinski  had  confirmed  that  he  had  had  no  intention  of  filing  a  WDHP  complaint.  (See  also 
Exhibits  161,  162,  163  and  170.)  I  agree  with  the  Ministry  that  the  Zwolinski  and  Nunally 
incidents  do  not  contribute  to  evidence  of  a  poisoned  atmosphere.  Mr.  Zwolinsky  did  not  file  a 
complaint  against  Mr.  McKinnon  and,  while  the  presence  of  Nazi  literature  and  slogans  in  the 
Centre  would  be  relevant,  the  evidence  did  not  disclose  the  nature  of  Mr.  Nunally's  so-called 
"SS  book".  It  might  well  have  been  a  novel  in  which  Nazis  are  portrayed  as  villains,  the  cover 
of  which  bears  their  symbols  for  unobjectionable  reasons.  Perhaps  such  material  ought  not  to 
be  brought  into  certain  areas  of  the  institution;  but,  even  if  that  is  so,  I  fail  to  see  how  such  an 
indiscretion  constitutes  evidence  of  a  racist  atmosphere.  As  to  the  fact  that  the  complainant's 
action  was  grieved,  the  Ministry  rightly  points  out  that  "there  is  no  evidence  that  Mr.  Nunnally 

initiated  the  grievance  as  a  reprisal  against  Mr.  McKinnon  nor  was  there  any  evidence  that  the 

grievance  was  initiated  to  harass  Mr.  McKinnon." 
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In  November  2000,  in  order  to  keep  them  separate  because  of  a  human  rights  complaint 
lodged  by  him  against  Mr.  Mark  Dewar,  the  complainant's  office  was  moved  and  (as  he  saw  it) 
his  duties  "curtailed".  (See  Exhibit  38.)  The  Ministry's  position  was  that  "Correctional  Officer 
Dewar  was  on  an  accommodated  work  schedule  that  restricted  him  to  one  unit.  It  was  a 
reasonable  management  decision  to  schedule  Mr.  Dewar  and  Mr.  McKinnon  in  different  areas 
in  light  of  Mr.  McKinnon's  ongoing  human  rights  complaint"  against  him.  While  on  its  face 
that  might  not  seem  particularly  untoward,  it  is  contrary  to  policy  and  practice  in  human 
rights  matters  to  move  the  complainant  rather  than  the  respondent  where  their  separation  is 
warranted.  It  is  also  in  violation  of  the  Ministry's  own  Guide  to  Workplace  Discrimination  and 
Harassment  which  requires  a  complainant's  consent  to  being  moved.  Clearly,  management 
should  have  discussed  the  problem  with  the  complainant  before  taking  any  action. 

The  same  Mr.  Dewar  was  involved  in  an  incident  that  occurred  on  December  13, 2000, 
that  was  investigated  by  Mr.  Gary  Fraser,  Deputy  Superintendent,  Operations,  Barrie  Jail,  a 
"Level  2  Investigator"  who,  not  being  employed  at  the  Centre,  is  regarded  by  the  Ministry  as 
an  "external  investigator".  Exhibit  27  is  the  Investigation  Report  prepared  by  him  regarding 
an  alleged  "breach  of  confidentiality  of  a  morning  meeting"  held  at  the  Centre.  The 
circumstances  were  that  in  the  course  of  a  confidential  managers'  meeting  the  complainant 
sought  clarification  as  to  matters  of  "accommodation"  for  duty-assignment  purposes. 
Following  that  meeting  the  complainant  learned  of  a  complaint  made  against  him  by  Mr. 
Dewar  for  having  raised  his  accommodation  in  a  negative  way.  Even  assuming  that  that  was 
the  case,  presumably  the  only  way  that  Mr.  Dewar  could  have  learned  of  it  would  be  by  reason 
of  a  breach  of  confidentiality.  Indeed,  Mr.  Valaitis's  handwritten  notes  made  when  receiving 
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the  complaint  indicate  that  Mr.  Dewar  had  told  him  of  being  so  informed  by  another  manager 
who  had  attended  the  meeting,  and  Mr.  Valaitis  repeated  this  in  his  testimony.  The 
Investigation  Report  indicates  that  such  was  the  information  that  Superintendent  Thomson 
had  as  well,  inasmuch  as  he:  "briefed  me  of  an  allegation  made  by  Correctional  Officer  Mark 
Dewar  in  that  someone  that  was  present  in  a  mangers  meeting  ...  told  him  about ..." 

The  complainant,  who  had  made  no  improper  comments,  was  understandably  upset, 
and  he  filed  an  occurrence  report  on  December  20  in  which,  inter  alia,  he  indicated  that  the 
incident  had  made  him  reluctant  to  ask  questions  at  these  meetings  and  that  it  affected  his 
ability  to  do  his  job.  (Exhibit  25.)  Mr.  Valaitis  drew  this  to  the  attention  of  Mr.  Thomson  who 
sent  a  memorandum  to  the  complainant  the  next  day  indicating  that  he  took  the  matter  very 
seriously  and  that  it  would  be  investigated.  He  then  added  a  perfectly  gratuitous  and  misplaced 
"instruction"  the  insult  of  which  was  heightened  by  its  not  having  been  given  to  any  of  the 
other  managers.  "In  regard  to  direction  as  to  how  to  provide  briefing  on  operational  issues,"  he 
appears  to  scold  the  complainant,  "you  are  instructed  to  follow  routine  communications. 
Issues,  which  require  greater  sensitivity,  require  that  you  exercise  discretion  and  seek  further 
advice  in  a  confidential  manner."  (Exhibit  26.) 

Mr.  Fraser's  investigation  consisted  of  interviewing  Deputy  Superintendent  Valaitis, 
Mr.  Dewar  and  Mr.  Gardiner.  In  his  report  he  says  that  Mr.  Valaitis  "stated  the  questions 
regarding  accommodation  were  legitimate  and  were  presented  for  clarification  purposes  only 
[and]  that  CO  Dewar  would  not  provide  the  name  of  the  manager  that  disclosed  this 
information  to  him."  His  report  goes  on  to  indicate  that  when  he  met  with  Mr.  Dewar,  who 
"was  represented  by  Mr.  Ryan  Sellick",  he  was  told  that,  while  looking  at  a  schedule  posted 

-  127  - 


outside  Mr.  Valaitis's  office,  Mr.  Dewar  had  overheard  a  conversation  from  the  adjacent 

Operational  Managers'  office  in  which  Acting  Manager  Joel  Gardiner  spoke  of  the 

complainant's  inappropriate,  unprofessional  comments  made  in  violation  of  the  WDHP  policy. 

The  report  indicates  that  Mr.  Gardiner  denied  having  said  such  things.  Mr.  Gardiner 

maintained  that  nothing  said  at  the  meeting  had  been  inappropriate  and  that  "Mr.  Valaitis 

conducts  very  structured  meeting  (sic)  and  would  not  allow  inappropriate  comments."  In 

written  argument,  counsel  for  the  Ministry  acknowledged  that  "during  the  course  of  the 

investigation  Correctional  Officer  Dewar's  evidence  with  respect  to  how  he  came  into 

possession  of  the  information  changed." 

Mr.  Fraser's  findings  were  that  "employees'  accommodation"  were  discussed  at  the 
meeting,  that  the  allegation  of  "inappropriate  comments"  made  in  that  regard  was  unfounded, 
that  Mr.  Dewar  "alleges  he  overheard  a  conversation  about  his  accommodation  being  discussed 
...  not  that  he  was 

told  of  these  discussions  by  another  manager  as  he  originally  alleged"  and,  finally,  that  "the 
allegations  made  by  CO  Dewar  that  a  Breach  of  Confidentiality  from  the  morning  meeting 
took  place,  is  unfounded."  These  last  two  "findings"  are  astonishing. 

Although  Mr.  Fraser  appears  to  have  found  as  a  fact  that  Mr.  Dewar  had  changed  his 
story  as  to  how  he  had  learned  of  the  improper  comments,  the  report  contains  no  admission 
that  he  had  done  so,  nor  is  there  in  it  any  indication  that  Mr.  Dewar  had  been  questioned  as  to 
why  he  had  lied,  nor  of  any  attempt  to  find  out  which  version  -  if  either  -  was  true.  If  the  first 
version  was  true,  either  Mr.  Dewar  or  the  manager  who  breached  confidentiality  lied  about  the 
comments  attributed  to  the  complainant.  If  the  second  version  is  true,  then  either  Mr.  Gardiner 

-  128  - 


or  Mr.  Dewar  lied  about  what  was  said  or  overheard.  Given  Mr.  Valaitis's  evidence  and 

written  notes  concerning  Mr.  Dewar's  original  statement,  the  proper  inference  would  seem  to 

be  that  the  first  account  was  true,  and  the  explanation  as  to  why  "Mr.  Dewar's  evidence  with 

respect  to  how  he  came  into  possession  of  the  information  changed"  would  appear  to  be  an 

attempt  to  cover  up  the  breach  of  confidentiality  while  maintaining  the  allegation  of 

impropriety  against  the  complainant. 

It  is  difficult  to  understand  how  an  investigation  can  be  considered  to  have  been 
completed  before  a  reasonable  effort  has  been  made  to  find  the  truth  of  the  matters  in  question. 
No  one  was  required  to  write  an  occurrence  report  regarding  this  incident  and,  of  the  five 
managers  who  attended  the  morning  meeting  conducted  by  the  Deputy  Superintendent,  only 
Mr.  Gardiner  was  questioned.  The  investigator  did  not  bother  to  interview  the  complainant 
whose  allegation  he  was  supposed  to  be  investigating,  but  instead  focussed  on  the  substance  of 
Mr.  Dewar's  entirely  separate  complaint  the  truth  of  which  was  irrelevant.  The  issue  was  not 
whether  the  complainant  had  made  the  comments  ascribed  to  him,  but  the  unauthorized 
disclosure  of  a  confidential  discussion.  But  what  is  most  incredible  is  that,  through 
incompetence  or  obfuscation,  the  investigator  "finds"  that  Mr.  Dewar's  allegation  of  breach  of 
confidentiality  is  unfounded!  By  attributing  that  allegation  to  Mr.  Dewar  with  no  reference  in 
the  entire  report  to  the  fact  that  it  was  the  complainant  who  raised  the  issue,  the  door  could  be 
conveniently  closed  on  an  investigation  promised,  not  to  Mr.  Dewar,  but  to  the  complainant.  It 
is  a  simple  syllogism,  really:  Mr.  Dewar  alleges  breach  of  confidentiality;  Mr.  Dewar  (in  effect) 
denies  breach  of  confidentiality;  ergo,  there  was  no  breach  of  confidentiality.  Case  closed. 
While  he  may  be  glad  for  the  acknowledgement  that  the  accusation  against  him  was  false,  the 
complainant  is  rightly  distressed  and  frustrated  that,  in  the  final  analysis,  the  substance  of  his 
own  complaint  was  ignored.  And  his  was  not  an  idle  concern.  As  counsel  lamented: 

How  can  he  act  as  an  acting  manager  in  a  meeting,  how  can  he  freely  talk,  carry 
out  his  duties,  such  as  assigning  people,  if  other  managers  are  leaving  the 
meeting  and  passing  on  this  confidential  information  and  twisting  it?  ...  He's 
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being  undermined  by  his  fellow  managers.  How  can  he  carry  out  his  duties? 
And  similarly  with  respect  to  the  investigation  into  the  lunch  break  complaint 
[yet  to  be  seen].  Whenever  Mr.  McKinnon  raises  these  issues  they're  twisted  so 
that  they  end  up  looking  at  whether  or  not  he  did  something  wrong. 

Ironically,  Mr.  Dewar  successfully  grieved  the  fact  that  his  accommodation  was 
discussed  at  the  morning  meeting,  it  being  said  in  the  Memorandum  of  Settlement  (Exhibit 
176)  that  the  "Employer  recognizes  the  significance  of  keeping  medical  information 
confidential"  and  "agrees  to  pay  the  grievor  7  hours  pay". 

5.  The  Matwichuk,  MacFarlane  and  Rusaw  Incidents 

In  his  occurrence  report  of  February  23,  2001,  on  the  subject  of  "targeting"  (Exhibit 

36),  the  complainant  informed  Superintendent  Thomson  of  two  particular  incidents  in  w  hich 

grievances  had  been  lodged  against  him  that  were  unfounded  and  that  he  thought  constituted  a 

form  of  targeting.  The  first  concerned  C02  David  Matwichuk,  who  accused  him  of  saying 

"fuck  this"  during  a  work-related  conversation.  The  items  of  relief  sought  by  Mr.  Matwichuk, 

in  addition  to  having  "No  direct  or  indirect  supervision  by  Mr.  McKinnon,"  actually  included 

"3  months  paid  leave  of  absence  due  to  stress".  (Exhibit  120.)  While  a  correctional  officer  in  a 

penal  institution  may  be  offended  by  the  "F"  word,  even  when  not  directed  at  him  or  anyone 

else,  that  he  would  require  lengthy  stress  leave  to  get  over  it  is  an  absurdity,  and  that  assertion 

reveals  the  totally  frivolous  character  of  the  claim. 

The  second  incident  concerned  Mr.  Murray  MacFarlane,  an  unclassified  correctional 
officer  who  had  improperly  left  an  area  where  he  was  supposed  to  remain  to  deal  with  any 
emergency  that  might  arise,  and  then  took  it  upon  himself,  in  violation  of  standing  orders,  to 
transport  a  meal  cart  from  the  kitchen  to  the  fifth  floor  without  authorization  and  contrary  to 
proper  procedure,  the  concerns  being  the  possibility  of  concealed  contraband  reaching  inmates 
and  dietary  mixups  causing 
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them  harm.  And,  of  course,  as  floor  supervisor,  the  complainant  would  be  responsible  for 
anything  that  might  go  wrong.  Nevertheless,  Mr.  MacFarlane  grieved  the  order  given  him  by 
the  complainant  to  return  the  meal  cart  to  the  kitchen. 

It  may  be  noted  at  this  point  that,  when  asked  by  counsel  for  the  Ministry  whether  he 
had  had  any  previous  unpleasant  encounters  with  the  complainant,  Mr.  MacFarlane  described 
an  incident  that  occurred  in  a  unit  where,  and  at  a  time  when,  the  inmates  were  permitted  to 
smoke.  He  said  that  the  complainant  on  that  occasion  would  not  permit  him  to  indulge  his 
innocent  practice  of  obtaining  respite  from  second-hand  smoke  by  leaving  his  desk  to  cross  the 
hall  to  a  smoke-free  area  for  twenty  minute  stretches  between  required  walkabouts.  In  cross- 
examination  it  was  discovered  that  Mr.  MacFarlane  had  been  working  as  an  "inside  officer"  on 
the  2B  Unit  where  he  was  supposed  to  be  monitoring  the  "medical  dorm"  in  which  the  very 
number  of  inmates  heightened  the  risk  of  violent  incidents,  making  it  necessary  to  keep  them 
under  watch.  As  the  physical  layout  of  the  site  was  put  to  him  repeatedly  he  had  to  admit  that 
he  was  unable  from  across  the  hall  to  see  the  dormitory  or  the  desk-mounted  monitor  and  was 
thus  unable  to  discharge  his  duties.  He  was  aware  that  there  were  processes  available  to  those 
who  objected  to  second  hand-smoke  other  than  leaving  his  post,  but  he  maintained  that  since 
he  had  not  left  the  unit  itself  he  had  not  abandoned  that  post  even  though  he  had  made  it 
physically  impossible  to  do  his  job. 

The  Superintendent  got  around  to  responding  to  the  complainant's  occurrence  report 
the  following  month  in  a  memorandum  informing  him  that:  "As  there  were  no  other  witnesses 
the  [Matwichuk]  claim  could  not  be  substantiated,"  and  that,  "While  you  were  within  your 
authority  to  question  Mr.  MacFarlane,  you  erred  by  discussing  concerns  in  an  open  area, 
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which  did  not  provide  for  privacy  or  confidentiality."  (Exhibit  37.)  The  complainant  testified 
that  he  does  not  use  foul  language.  Mr.  Matwichuk  did  not  testify.  The  complainant  testified 
that  there  was  no  one  in  the  area  when  he  spoke  to  Mr.  MacFarlane.  Although  under  cross- 
examination  Mr.  MacFarlane  said  that  there  was  another  officer  about  thirty  feet  away,  there 
is  no  indication  that  he  so  informed  Mr.  Valaitis  when  reporting  the  incident,  and  had  anyone 
else  actually  been  on  duty  there  at  the  time  I  have  no  doubt  he  or  she  would  have  been 
questioned  about  it.  Moreover,  Mr.  MacFarlane's  occurrence  report  (Exhibit  164),  the  gist  of 
which  was  resentment  over  a  failure  to  appreciate  his  attempt  to  be  helpful,  does  not  suggest 
that  the  complainant  was  unduly  harsh  or  indiscreet,  and  it  makes  no  reference  to  anyone 
being  nearby  when  the  event  took  place.  Mr.  Valaitis  provided  Mr.  Thomson  with  a  detailed 
memorandum  of  his  review  of  the  incident  (Exhibit  108)  which  states  that 

"When  speaking  to  Mr.  MacFarlane  on  5B,  Mr.  McKinnon  did  so  in  an  area  near  the 
elevators.  This  afforded  no  element  of  privacy  and  staff  in  the  area  could  have  overheard  the 
conversation." 

While  his  testimony  was  so  evasive  and  foggy  that  his  real  motive  remains  a  mystery, 
Mr.  MacFarlane  made  it  quite  clear  that  embarrassment  and  privacy  concerns  had  nothing  to 
do  with  his  decision  to  file  a  grievance.  He  actually  assigned  two  different  reasons  for  it,  each  of 
which  he  intimated,  when  giving  it,  was  his  sole  motivation.  The  first  was,  in  effect,  that  he  saw 
the  laying  of  his  grievance  as  a  shield  against  the  peril  of  the  complainant's  "agenda";  but  as  to 
the  scope  and  purpose  of  that  "agenda",  or  the  threat  to  himself  posed  thereby,  he  appeared  to 
have  no  notion,  foggy  or  otherwise.  The  second  was  annoyance  that  his  efforts  to  be  a  "team 
player"  were  rebuffed.  The  following  exchange  occurred  in  the  course  of  his  examination-in- 
chief  by  counsel  for  the  Ministry  (Tape  2,  Side  B,  January  29,  2002): 

Q.  What  was  your  motivation  in  bringing  the  grievance?  Were  you  trying  to  get 

back  at  Mike  McKinnon? 

A.  No,  I  wanted  to  protect  myself... 

Q.  How  did  you  come  to  that  decision? 


-  132  - 


A.  I  came  to  that  decision  because  I  felt  that  Mr.  McKinnon  may  have  an 
agenda,  and  myself,  I  didn't  want  to  be  any  part  of  that  agenda.  So  I  basically 
had  to  protect  myself  early,  and  unfortunately  that's  the  only  means  that  I  have. 

The  following  are  the  relevant  extracts  from  his  testimony  under  cross-examination  by 
counsel  for  the  Commission  (also  found  on  Tape  2,  Side  B,  January  29,  2002): 

Q.  But  as  I  understand  your  evidence,  your  concern  about  the  way  in  which  you 
were  treated  was  that  you  wanted  to  be  a  team  player,  you  were  showing 
initiative  and  Mr.  McKinnon  wasn't  rewarding  you,  or  wasn't  acknowledging 
that  -  that  that  was  your  concern? 
A.  That's  correct. 

Q.  And  so  when  you  went  and  met  with  Mr.  Valaitis  to  tell  him  about  why  you 
were  upset,  that's  the  problem  that  you  expressed  to  Mr.  Valaitis,  wasn't  it? 
A.  That's  correct. 

Q.  All  right.  And  when  you  wrote  your  memo  to  Mr.  Thomson,  that's  also  the 
concern  you  were  expressing  to  Mr.  Thomson  -  you  were  trying  to  be  a  team 
player  and  here  was  a  manager  not  acknowledging  that. 
A.  That's  correct. 

Q.  And  I  take  it  that  that's  probably  why  -  in  Mr.  Valaitis's  memo  that  Ms. 
Verma  took  you  to  -  that's  why  you  didn't  talk  about  anybody  else  being 
present,  because  that  really  wasn't  your  concern.  Your  concern  was  you  were 
showing  initiative,  you  wanted  to  be  a  team  player  and  Mr.  McKinnon 
squelched  it. 

A.  That's  correct  as  well. ... 

Q.  But  was  the  real  motivation  for  you  taking  a  stand  on,  certainly,  the  meal  cart 
incident  -  it  sounds  to  me  as  though  what  you're  saying  is  the  real  motivation 
was  that  you  didn't  want  to  be  part  of  any  agenda  that  was  going  on. 
A.  That's  correct. 

Q.  And  you  felt  that  by  lodging  a  formal  complaint  against  Mr.  McKinnon  that 
that  would  somehow  protect  you  from  an  agenda? 
A.  Yes. 
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Then,  after  several  attempts  to  find  out  what  he  thought  the  complainant's  agenda  was: 
Q.  My  question  was  simply,  you  know,  you've  been  pretty  clear  about  what 
motivated  you  to  take  the  steps  that  you  took  in  December  of  2000,  and  you 
agreed  with  me  that  Mr.  McKinnon  was  right  to  basically  say  to  you,  both  times, 
that  what  you  were  doing  wasn't  right.  And  you  had  admired  Mr.  McKinnon 
for  in  fact  being  a  stickler,  I  think,  for  the  rules  -  those  words  are  my  words  not 
yours  -  but  that  kind  of  sounds  like  he  was  really  enforcing  proper  protocol,  and 
you  felt  you  admired  him  for  that.  And  when  I  asked  you  what  motivated  you, 
then,  to  sort  of  take  the  steps  that  you  did,  you  felt  like  you  needed  to  protect 
yourself  from  Mr.  McKinnon's  agenda.  So  I'm  just  trying  to  understand  what 
you  thought  that  agenda  was. 

A.  Well,  ah,  I  got  it  from  what  I'd  heard  and  seen,  things  that  were  said  and 
done  in  the  past  that  had  actually  come  to  influence  Mr.  Hubbard's  decision, 
you  know,  subjecting  other  officers  to  target  Mr.  McKinnon  [i.e.,  provoking 
others  to  do  things  he  could  complain  about].  I  didn't  want  myself  to  be  put  in 
that  position  where  in  fact  I  may  very  well  be  one  of  those  officers  from  the  past. 
Q.  And  when  you  said  "from  things  you've  seen  and  heard",  is  that  in  your 
discussions  with  staff  at  the  facility? 

A.  It  has  been  discussed,  yes.  ...  but  that  was  the  only  motivation  for  it.  The 
grievance  was  just  to  be  taken  out  of  that  element.  I  didn't  want  any  part  of  it.  ... 
Q.  Did  you  ever  have  any  conversations  with  Mr.  Rusaw  about  any  concerns  he 
had  with  Mr.  McKinnon? 

A.  I  understood  that  Mr.  McKinnon  and  Mr.  Rusaw  had  issues. 
Q.  And  did  you  know  that,  when  you  filed  your  grievance  on  January  9,  2001? 
A.  I  knew  of  it,  but  I  didn't  know  exactly  what  their  issues  were.  That  they  had 
some  sort  of  conflicts. 

Q.  So  I  don't  mean  to  suggest  that  you  -  you  may  never  have  sat  down  with  Mr. 
Rusaw  and  Mr.  Matwichuk  and  had  a  formal  discussion,  but  did  you  have  - 
were  they  part  of  the  staff  that  you  would  have  talked  to  about  Mr.  McKinnon 
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and  his  agenda? 

A.  I  believe,  yeah,  that,  uh,  that  concern  would  arise,  yes. 
Q.  And  did  they  tell  you  that  they  also  felt  a  concern  about  Mr.  McKinnon's 
agenda?  Was  it  sort  of  a  reciprocal  thing,  like  you  were  all  kind  of  sharing,  you 
were  all  feeling  threatened  by  Mr.  McKinnon's  agenda,  or  feeling  like  you 
needed  to  do  something  to  protect  yourself  against  it? 

A.  Well,  I  guess,  you  know,  that  would  be  the  general  feeling,  you  know,  that, 
ah,  yah,  I  would  say  that  it  would  be,  you  know,  the  feeling  I  was  getting  from 
others. 

In  the  course  of  his  March  22nd  memorandum  to  the  complainant,  Mr.  Thomson  made 

these  additional  statements  (emphasis  added):  "I  am  surprised  at  this  approach,  as  you  have 

frequently  complained  about  a  poisoned  work  environment  at  the  Toronto  East  Detention 

Centre,  and  now  I  find  your  actions  are  contributing  to  this  effect.  ...  Mr.  Valaitis 

recommended  a  mediated  review  as  a  means  to  hear  all  sides  of  the  issue. ...  I  would  suggest  you 

reconsider  to  meet  with  these  employees  as  a  means  of  addressing  their  concerns."  What 

"approach"?  What  "actions"?  Why  "their"  concerns?  What  issue  does  a  false  allegation  raise, 

all  sides  of  which  are  to  be  heard?  And  having  been  informed  in  writing  that  "Mr.  McKinnon 

and  Mr.  Matwichuk  both  refused  the  offer  of  a  mediation  meeting  to  resolve  the  issue"  (Exhibit 

95),why  did  the  Superintendent  not  suggest  to  Mr.  Matwichuk  that  he  reconsider  his  position? 

The  facts  that  led  Superintendent  Thomson  to  accuse  the  complainant  of  contributing  to 
a  poisoned  atmosphere,  and  to  chastise  him  (and  him  alone)  for  refusing  to  accept  voluntary 
mediation,  are  these:  the  complainant  was  falsely  accused  of  foul  language  by  one  officer,  and 
the  other,  who  was  in  serious  breach  of  security  protocol,  was  displeased  at  having  been  told  so 
by  the  complainant;  both  officers,  friends  of  the  exiled  Mr.  Geswaldo,  filed  unfounded 
grievances  against  the  complainant,  parts  of  which  were  couched  in  identical  terms  and 
endorsed  by  Mr.  Sellick;  the  complainant  saw  this  as  part  of  an  accelerating  pattern  of 
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targeting  and  reported  it  as  such  to  the  Superintendent,  whom  he  also  informed  of  his  well- 
considered  decision  to  refuse  voluntary  mediation  as  suggested  by  the  Deputy  Superintendent. 
The  complainant  is  innocent;  he  is  being  victimized;  he  sees  nothing  to  mediate.  Yet,  his 
Superintendent,  who  completely  fails  to  address  the 

issue  of  targeting  raised  by  the  complainant,  purports  to  find  in  the  circumstances  of  these 

groundless  grievances  reason  to  take  him  to  task. 

The  Superintendent's  uncalled-for  castigation  of  the  complainant  was  inspired  in  part 
by  the  equally  unfair  memoranda  received  from  Mr.  Valaitis  who  made  the  following 
recommendations: 

[From  Exhibit  95  regarding  the  Matwichuk  incident]  There  is  nothing  in  the 
facts  of  this  case  to  support  discipline  against  either  party. ...  I  recommend  that 
we  provide  both  Mr.  Matwichuk  and  Mr.  McKinnon  with  the  opportunity  to 
attend  training  in  conflict  resolution. 

[From  Exhibit  108  regarding  the  MacFarlane  incident]  There  is  nothing  in  the 
facts  of  this  case  to  support  discipline  against  either  party.  Mr.  McKinnon  did, 
however,  err  in  not  conducting  his  conversation  with  Mr.  MacFarlane  in  a 
private  area  where  the  conversation  would  not  have  been  overheard.  [Of  course, 
there  was  no  evidence  that  it  was  overheard!]  I  recommend  that  a  non- 
disciplinary  letter  of  counsel  be  sent  to  Mr.  McKinnon  stressing  the  need  for 
privacy  and  confidentiality  when  providing  corrective  counselling  or  criticism  to 
individual  staff  members. 

When  made  aware  of  two  safety  and  security  violations  in  their  facility,  in  contravention 
of  their  own  standing  orders,  these  two  senior  managers  were  not  particularly  concerned  about 
it.  Mr.  MacFarlane,  the  real  culprit,  received  neither  reprimand  nor  letter  of  counsel,  but  the 
complainant  who  took  action  to  correct  his  transgressions  is  "counselled"  by  them  about  not 
having  sought  out  some  more  private  place  in  which  to  do  so,  even  though  according  to  their 
own  documentation  there  was  no  evidence  before  them  that  there  was  any  third  party  present 
to  hear  it.  No  matter;  the  mere  possibility  of  a  supervisor  in  a  penal  institution  (at  least  if  he  is 
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the  complainant)  being  overheard  telling  a  security  officer  that  he  should  not  break  the  safety 
rules  was  seen  by  management  to  be  far  worse  than  actual  violations  of  the  security  measures 
of  their  facility. 

The  Ministry's  position  regarding  these  incidents  is  that  these  correctional  officers  had 
the  right  under  the  collective  agreement  to  file  their  grievances,  that  management  denied  them 
at  stage  one  of  the  grievance  procedure,  and  that  there  was  no  evidence  they  were  initiated  as 
reprisals,  or  in  order  to  harass  the  complainant.  However,  that  rationale  ignores  both 
management's  failure  to  consider  the  incidents  as  part  of  a  "pattern"  and  its  penchant  to  seize 
upon  his  allegations  as  opportunities  to  investigate  the  complainant's  conduct  instead,  and  then 
to  unfairly  criticize  him  for  it  regardless  of  the  facts.  It  overlooks  as  well  a  number  of 
admissions  made  by  Mr.  MacFarlane  in  the  course  of  cross-examination,  and  it  does  not  take 
into  account  the  relationship  between  him,  Mr.  Matwichuk,  Mr.  Geswaldo  and  Mr.  Roy  Rusaw 
(who  was  involved  in  the  next  incident),  all  of  whom  have  accused  the  complainant  of  having 
"an  agenda". 

Mr.  MacFarlane  and  Mr.  Matwichuk  were  former  roommates,  and  they  were  unhappy 
over  the  departure  of  their  mutual  friend,  Mr.  Geswaldo,  the  circumstances  of  whose  expulsion 
would  obviously  be  known  to  them.  Although  Mr.  MacFarlane  talked  frequently  with  him,  he 
denied  knowing  of  Mr.  Matwichuk's  earlier  grievance  filed  against  the  complainant,  but  when 
questioned  further  he  admitted  knowing  that  "there  was  issues,  but  I  didn't  realize  that  he  had 
actually  put  the  complaint  forward."  As  with  that  of  Mr.  Matwichuk,  whose  grievance  form 
was  signed  by  Ryan  Sellick  and  Mark  Dewar  as  officers  of  the  union  local  nine  days  earlier,  the 
first  item  of  relief  demanded  by  Mr.  MacFarlane  was  "No  direct  or  indirect  supervision  by  Mr. 
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McKinnon",  and  the  signature  of  Mr.  Sellick  appears  on  this  form  as  well.  Another  curious 

coincidence  is  that,  whereas  Mr.  MacFarlane's  application  to  transfer  to  the  Mimico  facility 

made  prior  to  this  grievance  had  for  some  reason  been  stalled,  shortly  after  the  grievance  was 

filed  the  transfer  came  through  and  on  that  same  day  the  grievance  was  withdrawn. 

The  day  after  the  meal  cart  episode,  Mr.  Rusaw  stirred  up  trouble  for  the  complainant, 

reporting  that  he  had  left  the  facility  for  lunch  without  informing  the  officers  under  his 

supervision,  who  were  upset  by  the  incident.  Upon  learning  of  this  on  his  return,  the 

complainant,  who  had  in  fact  informed  the  officer  in  charge  that  he  was  taking  his  lunch 

break,  spoke  with  the  other  officers,  who  said  that  they  had  had  no  concerns.  The  following 

note  of  the  occurrence  appears  in  the  daily  log  book  for  December  31,  2000  (Exhibit  29): 

Contacted  on  call  Peter  Northcott  regarding  concern  raised  about  OM16 
McKinnon  leaving  the  institution  at  lunch.  Brought  up  by  the  5th  floor  officers 
and  brought  to  OM16  [illegible]  attention  on  behalf  by  CO  Rusaw.  OM16 
McKinnon  proceeded  to  address  this  concern  with  the  5th  floor  officers  [names] 
and  was  told  that  they  were  not  aware  of  any  concern. 

In  consequence  of  this,  Deputy  Superintendent  Northcott  conducted  an  investigation  of 
sorts.  He  decided  to  interview  Mr.  Rusaw,  and  only  Mr.  Rusaw,  a  lengthy  report  of  which  he 
forwarded  to  the  Superintendent.  The  complainant  was  not  given  a  copy  of  that  report,  nor 
informed  about  this  sort-of  investigation.  Counsel  for  the  Ministry  submitted  that 
"Correctional  Officer  Rusaw's  evidence  was  that  he  did  not  file  a  complaint  against  Mr. 
McKinnon  and  that  it  was  Mr.  McKinnon  who  escalated  the  incident.  The  evidence  was  that 
Superintendent  Thomson  asked  for  a  review  of  the  matter  to  determine  if  there  was  any  bias 
against  Mr.  McKinnon."  However,  the  log  book  states  that  the  concern  was  raised  "about 
OM16  McKinnon"  and,  in  his  four  page  memorandum  to  Mr.  Thomson  (Exhibit  30),  Mr. 
Northcott  refers  to  the  matter  as  a  "complaint".  It  is  difficult  to  see  why  he  would  conduct  the 
interview  and  write  the  report  if  there  was  no  complaint. 
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In  any  event,  in  the  course  of  interviewing  Mr.  Rusaw,  Mr.  Northcott  invited  him  to 
discuss  "any  other  issues  connected  to  this  incident",  and  amongst  these  supposedly  connected 
issues  recorded  by  Mr.  Northcott  in  his  memorandum  was  Mr.  Rusaw's  hearsay  account  and 
personal  negative  assessment  of  the  complainant's  conduct  in  the  "meal  cart"  incident  that  Mr. 
MacFarlane  had  told  him  about  the  day  before.  In  cross-examination,  Mr.  MacFarlane,  who 
was  not  named  in  the  report,  referred  to  his  discussion  with  Mr.  Rusaw  as  "locker  room  talk", 
and  this  prompted  the  following  exchange  with  counsel  for  the  complainant  who  began  by 
reading  that  part  of  the  memorandum  to  him: 

Q.  It  looks  like  your  locker  room  talk  managed  to  make  it  all  the  way  to  Mr. 

Thomson,  doesn't  it? 

A.  Yes,  it  looks  like  it,  yes. 

Q.  Do  you  have  any  idea  as  to  why  Mr.  Rusaw  has  gotten  involved  with  this? 
A.  Well  I  knew  he  was  the  unit  officer  of  5C  at  the  time. 
Q.  But  didn't  you  say  earlier  that  he  wasn't  involved?  What  business  would  he 
have  to  be  raising  this  with  Mr.  Northcott  or  Mr.  Thomson  at  this  time? 
A.  Well,  I  really  was  not  aware  that  Mr.  Rusaw  had  forwarded  a  complaint. 

It  seems  that  Mr.  Rusaw  was  invited  to  provide,  for  inclusion  in  a  document  forwarded 
to  the  Superintendent,  every  denunciation  of  the  complainant  he  could  think  of,  whether 
involving  himself  or  not.  Of  course,  none  of  these  disparaging  insinuations  against  the 
complainant  was  investigated  by  Mr.  Northcott  before  sharing  them  in  writing  with  the 
Superintendent  in  documents  open  to  future  examination  by  others.  The  evidence  entirely 
supports  the  following  statement  found  in  the  written  submissions  of  counsel  for  the 
Commission: 

When  senior  management  did  investigate,  they  contributed  to  the  poisoned  work 
environment  by  investigating  complaints  against  Michael  McKinnon  by  other 
staff.  Roy  Rusaw's  complaint  against  Michael  McKinnon  for  leaving  the  facility 
during  lunch  was  investigated  by  Mr.  Northcott  even  though:  (a)  there  was  no 
policy  or  practice  in  place  about  managers  leaving  the  facility  for  meal  breaks; 
(b)  another  manager  had  been  assigned  to  cover  Michael  McKinnon;  and  (c) 
Michael  had  been  leaving  the  facility  for  lunch  for  years  to  take  care  of  his 
father  who  suffers  from  Alzheimer's.  In  addition,  senior  management  failed  to 
investigate  any  connection  between  this  complaint  and  the  Board's  1998  decision 
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and  findings  involving  Mr.  Rusaw.  Senior  management  also  investigated  a 
complaint  by  Mr.  MacFarlane  against  Mr.  McKinnon  even  though  it  was  Mr. 
MacFarlane  who  was  in  breach  of  Ministry  practice  when  he  delivered  a  meal 
cart  without  prior  authorization. 

Although  there  was  no  lunch  break  policy  in  place  when  the  incident  with  Mr.  Rusaw 
occurred,  three  days  later  Mr.  Thomson  wrote  a  memorandum  to  all  managers  to  the  effect 
that  as  a  "common  courtesy"  they  should  brief  staff  when  leaving  the  floor.  (Exhibit  157.)  "In 
other  words,  publicly  spanking  McKinnon,"  suggested  his  counsel. 

6.  The  Miller  Incident 

Another  flawed  investigation  into  a  sham  indictment  of  the  complainant's  conduct  came 
to  light  when  Ms.  Kosarov  was  testifying  and  happened  to  make  reference  to  relevant 
documents  not  theretofore  produced.  Those  documents  were  bundled  together  and  entered  as 
Exhibit  226.  The  setting  of  the  incident  was  a  managers  meeting  chaired  by  Mr.  David 
MacKinnon,  whose  wife,  Janet  Miller,  was  in  attendance,  as  was  the  complainant.  It  is  surely 
no  surprise  that  by  this  time  the  complainant  had  been  driven  to  a  state  of  watchful  suspicion, 
and  (according  to  his  occurrence  report  of  November  2,  2001)  he  inquired  as  to  "why  one 
person  is  chosen  while  others  are  overlooked"  when  it  comes  to  special  assignments.  When 
pressed  on  the  point,  he  is  reported  to  have  said  to  Mr.  MacKinnon,  "Well  your  wife  ..."  had 
been  chosen  for  some  advantageous  assignment. 

Ms.  Miller  approached  Deputy  Superintendent  Rose  Buhagiar  and  said  that  "she 
wanted  to  file  a  WDHP  complaint  against  Mr.  Mike  McKinnon  under  the  prohibited  ground  of 
'marital  status'  [because]  he  asked  Mr.  Dave  MacKinnon  how  'your  wife'  was  selected  for  a 
special  assignment."  Ms.  Buhagiar  "took  her  information"  and  consulted  with  Ms.  Silva 
Minassian,  whom  she  said  "suggested  I  advise  Mr.  McKinnon,  his  actions  were  inappropriate." 
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(Memorandum  from  Ms.  Buhagiar  to  Superintendent  Hamblin,  December  13,  2001.) 
Inappropriate!  There  is  nothing/jrwitf  facie  inappropriate  in  referring  to  the  woman  to  whom 
a  man  is  married  as  his  "wife",  nor  is  there  anything  in  this  setting  that  would  make  it  so.  To 
express  the  suspicion  that  the  one  gave  the  other  a  particular  assignment  because  of  their 
marital  relationship  is  not  to  harass  or  to  discriminate  against  either  on  the  basis  of  "marital 
status".  Nepotism  is  wrongful;  to  inquire  about  it  is  not.  The  inquiry  may  be  unwelcome,  it 
may  be  impolitic,  but  it  is  not  a  human  rights  matter  even  if  it  turns  out  to  be  groundless. 
(Incidentally,  no  reference  is  to  be  found  in  the  evidence  or  in  the  exhibits  as  to  the  elementary 
wisdom  of  scheduling  closely  related  employees,  whenever  possible,  in  such  a  way  as  to  avoid 
conflicts  of  interest.) 

That  anyone  would  think  this  occurrence  involved  a  violation  of  the  WDHP  policy  is 
simply  incredible.  That  the  Ministry's  resident  consultant  on  workplace  discrimination  and 
harassment  should  leap  to  that  conclusion  is  disturbing.  That,  even  though  there  had  been  no 
investigation  of  any  kind,  nor  had  the  complainant  been  advised  of  the  complaint  against  him, 
and  despite  the  absence  of  the  least  semblance  of  a  prima  facie  case,  the  Ministry's  WDHP 
policy  expert  should  conclude  that  the  complainant's  conduct  was  "inappropriate"  and 
recommend  that  he  be  given  a  scolding  is  appalling. 

As  it  happened,  the  suggestion  that  Ms.  Buhagiar  censure  the  complainant  was 
withdrawn  because,  as  explained  in  her  memorandum  to  Mr.  Hamblin,  "When  I  reminded  Ms 
Minassian  of  the  concerns  Mr.  McKinnon  had  with  me,  she  advised  that  I  do  the  fact-finding 
and  forward  the  information  to  the  Superintendent."  And  she  added  that,  "When  asked  Ms 
Minassian  said  there  was  no  need  to  tell  Mr.  McKinnon  of  the  complaint  at  this  time."  The 
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expert  advice  given  was  not  to  recuse  herself  because  of  a  conflict  of  interest,  but  to  conduct  the 
fact-finding  investigation  behind  the  accused's  back.  Indeed,  although  he  had  written  an 
occurrence  report  immediately  after  the  incident,  the  complainant  did  not  learn  of  this  sorry 
affair  until  it  was  inadvertently  mentioned  in  testimony  given  by  Ms.  Kosarov  three  months 
after  Ms.  Minassian  had  testified  and  could  not  be  cross-examined  on  it. 

The  documents  make  it  perfectly  clear  that  umbrage  was  taken,  not  at  the  use  of  the 
word  "wife",  but  at  the  audacity  of  the  heartily  disliked  complainant  in  intimating  that 
nepotism  might  be  at  play.  In  the  course  of  her  fact-finding  exercise  one  would  expect  Ms. 
Buhagiar  to  interview  those  who  had  been  present  as  to  what  they  had  observed,  one  such 
person  being  Ms.  Mooney.  In  her  memorandum  to  the  Superintendent,  however,  Ms.  Buhagiar 
went  beyond  reporting  the  facts  she  had  gathered  and  took  it  upon  herself  to  proclaim  the 
"concerns"  of  Ms.  Mooney  regarding  a  matter  that  was  really  none  of  her  business.  Those 
"concerns",  which  bear  repetition  in  the  present  context  were  that:  "Mr.  McKinnon  complains 
about  his  work  environment  being  poisoned  when  in  fact  what  he  does  poisons  everyone  else's 
work  environment  -  she  said  when  he's  at  the  meeting  she  doesn't  want  to  be  there  -  she  said 
he  needs  to  be  taken  to  task  for  everything  he  does  as  what  he  complains  about  the  most  he 
does  to  other  people  -  she  said  Mr.  McKinnon  had  no  business  referring  to  Ms  Miller  as  'your 
wife'." 

In  his  memorandum  of  December  4, 2001,  to  Ms.  Buhagiar  regarding  this  incident,  Mr. 
Northcott,  who  was  also  at  the  meeting,  states  that:  "I  wrote  in  my  book  at  the  time  'had  the 
nerve  to  ask  about  why  Janet  was  doing  a  project  for  Rose'.  I  felt  this  was  a  totally 
inappropriate  comment  and  that  it  was  meant  to  put  Mr.  D.  MacKinnon  on  the  defensive." 
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Apparently,  the  "Rose"  referred  to  is  Ms.  Buhagiar  whose  fact-finding  mission  is  further 
compromised  by  yet  another  conflict  of  interest.  The  contested  assignment  was  for  her. 

Under  cover  of  his  memorandum  of  December  1 8,  Superintendent  Hamblin  forwarded 
to  Deputy  Regional  Director  Olver  a  copy  of  the  "fact  finding  investigation  conducted  by  Mr. 
(sic)  R.  Buhagiar  Deputy  Superintendent  (Administration)  in  regards  to  a  WDHP  complaint 
filed  by  Ms.  Janet  Miller,  OM16,  against  Mr.  M.  McKinnon,  (A)  OM16  ...  as  per  previous 
direction  ...  for  your  review  and  action."  Although  the  file  was  forwarded  to  Ms.  Kosarov  as 
well,  presumably  for  the  purposes  of  an  IIU  investigation,  no  investigation  of  it  was  undertaken 
by  her  office  because  "on  its  face  it  did  not  appear  to  be  a  WDHP  violation".  (Tape  3,  Side  A, 
February  11, 2002.)  In  her  opinion,  if  the  person  complaining  refers  to  it  expressly  as  such  then 
it  must  be  determined  whether  it  really  is  a  "WDHP  complaint",  but  not  necessarily  by  way  of 
an  IIU  investigation.  Thus,  while  Ms.  Kosarov  readily  concluded  that  this  was  not  the  kind  of 
case  to  be  investigated  by  her  office,  she  maintained  that  Ms.  Buhagiar's  fact  finding 
investigation  was  warranted.  However,  in  my  view  Ms.  Minassian  ought  to  have  realized  that 
Ms.  Miller's  was  not  a  legitimate  complaint  of  any  kind,  let  alone  a  WDHP  complaint,  and  she 
ought  to  have  so  advised  Ms.  Buhagiar  who,  as  a  follow-up  to  the  complainant's  occurrence 
report,  ought  to  have  had  the  matter  investigated  as  one  of  possible  favouritism.  One  would 
think  a  Deputy  Superintendent  would  come  to  these  conclusions  without  the  need  of 
consultation.  Instead,  however,  the  complainant's  not  unreasonable  concern  was  ignored  while 
Ms.  Miller's  baseless  "complaint"  was  avidly  pursued  and  unjustified  negative  comments 
about  him  inscribed  in  files  open  to  others,  but  not  to  him.  Was  it  incompetence?  Or  was  it 
differential  treatment?  In  any  case,  in  this  context  the  following  statement  made  in  argument 
by  counsel  for  the  Ministry  is  rather  ironic: 

I  think  some  of  the  criticism  that  we  are  hearing  here  as  to  how  managers  were 

dealing  with  the  various  issues  being  raised  really  is  a  criticism  of  how  they 
chose  to  deal  with  that  first-level  decision  under  the  policy.  We  have  looked  at 
the  policy  and,  as  you  will  recall,  it  does  contemplate  that  the  manager  who  first 
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becomes  aware  of  the  WDHP  issue  needs  to  make  a  preliminary  assessment  as  to 

what  to  do  next.  What  should  they  do  with  the  matter?  Is  it  something  on  which 

they  can  take  management  action  or  does  it  need  to  go  to  further  investigation? 

And  sometimes  a  reasonable  decision  has  to  be  made  that  the  matter  doesn't 

warrant  further  investigation. 

VIII.  The  Poisoned  Atmosphere:  Conclusions 

To  set  about  either  refining  or  crafting  orders  intended  to  rehabilitate  the  atmosphere 
of  the  complainant's  workplace  would  be  an  idle  exercise  if  in  fact  that  environment  is  no 
longer  poisoned,  and  it  is  the  Ministry's  position  that  a  finding  that  its  atmosphere  is  currently 
poisoned  depends  upon  proof  of  specific  post-decision  incidents  of  reprisal  or  harassment  on 
prohibited  grounds.  It  was  submitted  that  "the  test  for  reprisal  includes  a  requirement  that 
there  be  proof  of  intention,  or  proof  of  a  link"  between  the  decision  and  the  subsequent 
conduct  in  question.  While  conceding  that  such  an  intention  may  be  inferred  from  a 
complainant's  reasonable  perception  that  the  respondent's  conduct  is  retaliatory,  counsel 
added  that  "if  there  is  some  other  explanation  for  the  behavior,  the  Board  needs  to  consider 
whether  that  reasonable  explanation  rebuts  or  rules  out  any  possible  inference"  of  reprisal.  It 
was  further  submitted  that,  in  respect  of  allegations  of  harassment  each  incident  must  be 
analyzed  separately  to  determine  whether  it  is  on  the  ground  of  race,  ancestry  or  ethnic  origin, 
because  that  was  the  basis  of  the  original  complaints.  Finally,  it  was  submitted  that  in  respect 
of  each  incident  "the  matter  of  employer  liability  for  the  conduct  must  be  specifically 
addressed:  is  this  a  situation  in  which  the  employer  is  vicariously  liable  or  is  this  a  situation  in 
which  ...  the  employer  could  be  seen  to  have  authorized,  condoned,  ratified  or  adopted  the 
conduct"  of  an  employee  found  to  be  in  violation  of  the  Code?  The  Ministry  maintains  that  all 
of  these  matters  must  be  addressed  in  respect  of  each  of  the  allegations  or  circumstances 
advanced  as  proof  of  a  poisoned  atmosphere.  And  in  respect  of  the  requirement  of  "intent", 
reliance  is  placed  primarily  on  Jones  v.  Amway  of  Canada  Ltd.,  (2001),  39  C.H.R.R.  D/480,  in 
which  the  Board  made  the  following  comments  (at  D/498): 
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[108J  There  is  a  marked  distinction  concerning  the  elements  that  must  be  proven 
to  support  a  finding  where  the  allegation  is  unlawful  discrimination  and  where 
the  allegation  is  reprisal.  It  is  settled  law  that  discrimination  will  be  found 
whether  the  act  was  intentional.  Unlike  enumerated  prohibited  grounds  of 
discrimination,  inherently,  reprisal  denotes  an  intention  by  the  respondent  to 
cause  injury.  Reprisal  is  an  act  of  retaliation,  which  is,  to  repay,  an  injury  or 
insult  in  kind  (see  The  Concise  Oxford  Dictionary).  Reprisal  is  an  intentional  act. 
It  is  a  separate  head  of  protection  under  the  Code  intended  to  encourage 
complainants  to  pursue  their  rights  without  fear  of  retaliation.  In  Moffat,  supra, 
Adjudicator  Laird  states  that  a  decision  of  reprisal  could  be  taken  only  if  there 
was  evidence  to  support  a  finding  or  an  inference  that  there  was  an  intention  to 
retaliate.  Or,  where  there  is  at  least  a  link  between  the  human  rights  complaint 
and  the  ensuing  negative  impact  on  the  complainant  (also  seeEntrop,  supra).  In 
other  words,  the  complainant  must  adduce  evidence  to  show  that,  on  the 
balance,  the  respondent  intended  to  retaliate.  Similarly,  any  inference  of 
intention  or  linkage  must  be  based  on  evidence,  which  on  the  balance  of 
probabilities,  proves  intention.  Thus,  the  respondent  must  have  a  consciousness 
of  mind  to  retaliate. 

[109]  In  Entrop,  supra,  the  Board  states  the  following  concerning  "linkage"  [at 
D/219,  §  38].  "If  the  complainant  reasonably  perceived  the  act  to  serve  as 
retaliation  for  the  human  rights  complaint,  this  would  also  constitute  sufficient 
linkage,  quite  apart  from  any  proven  intention  on  the  part  of  the  respondent" 
[emphasis  added]  (see  also  Donaldson  v.  453963  Ontario  Ltd.,  supra).  As 
Adjudicator  Laird  explains  in  Moffat,  supra,  an  accurate  interpretation  of  that 
finding  is  that  the  reasonable  perception  of  a  complaint  may  be  relevant  in 
assessing  whether  an  intention  or  linkage  can  be  inferred  when  there  is  no  other 
proof  of  intention.  This  is  not  suggesting  an  alternative  for  the  evidentiary 
requirement  to  prove  intention.  Notably,  in  Donaldson,  supra,  which  gave  birth 
to  the  nucleus  of  the  "reasonable  perception"  concept,  Adjudicator  Laird  found, 
based  on  the  evidence  before  her,  that  the  complainant's  perceptions  and 
reactions  were  understandable  and  reasonable  in  light  of  the  respondent's 
persistent  behaviour.  "Reasonable  perception  of  the  complainant"  requires 
evidence.  It  is  not  a  mere  figment  of  the  complainant's  imagination.  In  the 
Board's  view,  intention  includes  wilful  blindness  or  recklessness  which  also  has 
an  evidentiary  requirement. 
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In  my  opinion,  the  evidence  of  workplace  events  affecting  the  complainant,  both  directly 
and  indirectly,  in  the  four  years  following  this  Board's  1998  decision  is  further  proof  that  its 
atmosphere  remains  racially  poisoned  for  him.  As  that  decision  shows,  the  complainant  put  up 
with  racial  abuse  for  years  before  turning  on  his  tormentors.  He  fought  back,  lodging 
complaint  after  complaint,  using  the  grievance  process  and  other  avenues  available  within  the 
Ministry  before  (and  after)  filing  various  complaints  with  the  Human  Rights  Commission.  He 
was  met  with  reprisals  and  further  harassment  and  discrimination.  And  when  he  was 
vindicated  by  this  Board  in  the  Spring  of  1998,  the  individual  respondents  who  had  tormented 
him  were  left  almost  unscathed,  the  consequential  damages  assessed  against  them  having  been 
paid  by  the  corporate  respondent.  The  complainant,  however,  having  dared  to  buck  the  system, 
was  met  with  widespread  scorn  and  subjected  to  name-calling  and  subtle  attacks  in  the  form  of 
false  allegations,  frivolous  grievances  and  denied  training  opportunities.  As  to  management's 
investigation  of  his  concerns,  the  complainant  was  met  with  refusals,  delays,  bias, 
incompetence,  the  twisting  of  facts,  the  withholding  of  information,  and  unjustified  inquiries 
about,  and  findings  against,  him. 

Would  each  and  every  one  of  the  incidents  reviewed,  considered  in  and  of  itself, 
constitute  a  breach  of  the  Code?  Of  course  not.  Would  any  one  of  them  taken  alone 
demonstrate  that  the  workplace  environment  was  poisoned?  Probably  not.  But  when  examined 
collectively,  do  they  reveal  a  workplace  environment  that  remains  poisoned  for  the 
complainant?  Absolutely.  I  believe  counsel  for  the  Commission  got  it  exactly  right  when  in  the 
course  of  her  argument  she  said  this: 

I  think  that  targeting  was  absolutely  because  of  your  decision  and  his  complaint. 

But  then  it  also  becomes  interesting  because  what  Mr.  McKinnon  is  really 
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complaining  about  in  2000, 1  think  —  and  I  hope  I've  got  it  right  ~  I  don't  know 
that  he  is  saying  each  incident,  the  lunch  break  in  isolation  and  Matwichuk's 
vulgarity  complaint  and  McFarlane's  meal  cart  complaint,  I  don't  think  he 
actually,  from  his  perspective,  says  "In  each  incident  they  went  after  me  in 
isolation  either  because  of  my  status  as  an  aboriginal  person,  or  necessarily 
because  of  my  complaint,"  but  I  think  at  the  end  of  December  he's  thinking  like 
"Something's  going  on  here.  Why  would  I  have  all  these  complaints  in  a  matter 
of  a  month?"  Maybe  it's  actually  two  weeks,  if  I  went  back  to  the  chronology. 
He  is  feeling  like  he's  targeted  and  I  think  a  reasonable  person  might  think 
"Why  am  I  being  targeted?  Where  did  this  come  from?"  And  in  his  own  mind 
he  is  likely  to  trace  it  back  to  his  complaint  and  your  decision,  and  that  is  a 
reasonable  conclusion  for  him  to  draw.  But  in  fact  I  think  his  real  complaint  is 
not  so  much  "I'm  being  targeted,"  his  real  complaint  before  you,  as  I  understood 
it,  was  that  management  didn't  act.  That's  his  real  complaint.  "I  feel  like  I'm 
being  targeted.  It's  kind  of  reasonable  for  me  to  feel  this  way,  given  what  I've 
been  through.  It's  very  unusual  that  I've  got  these  work  refusals  and  these  other 
complaints,  it's  reasonable  for  me  to  think  this  and  on  that  basis  I  would  like  my 
employer  to  at  least  look  into  it".  And  it  never  does. 


I  have  already  made  plain  my  view  that  the  Ministry  bears  the  burden,  which  it  has 
failed  to  discharge,  of  showing  that  the  atmosphere  of  the  Centre  is  no  longer  poisoned  and 
that,  in  any  case,  there  is  a  great  deal  of  evidence  other  than  in  relation  to  the  complainant's 
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specific  allegations  attesting  to  the  poisoned  condition  of  his  workplace.  As  to  those  particular 

allegations,  it  must  be  borne  in  mind  that  they  are  put  forward  not  as  specific  complaints 

against  individual  respondents  from  whom  redress  is  sought,  but  as  a  pattern  of  conduct 

amounting  to  "targeting"  for  which  the  Ministry  is  responsible  inasmuch  as  it  failed  to  deal 

appropriately  with  his  repeated  complaints  that  such  was  the  case.  While  I  reject  the  view  that 

each  of  these  incidents  must  be  examined  in  isolation  before  being  set  on  one  side  or  the  other 

of  the  ledger,  some  of  them  can  in  fact  stand  alone  as  acts  of  retaliation  regarding  the 

complainant  and  his  human  rights  decision.  For  instance,  Ms.  Ashley  expressly  referred  to  the 

"fucking  decision"  and,  although  she  was  told  to  place  future  calls  to  the  Centre  to  a  designated 

contact  she  was  not  told  that  her  initial  call  was  a  form  of  reprisal  and  a  breach  of  the  WDHP 

policy  that  would  not  be  tolerated,  and  she  was  unable  to  put  the  matter  behind  her. 

Although,  for  reasons  that  need  not  be  repeated,  I  see  no  necessity  to  link  the  post- 
decision  incidents  with  the  1998  decision,  I  find  that  they  do  in  fact  mirror  those  considered  in 
the  initial  hearing  sufficiently  to  demonstrate  a  clear  link  between  them.  In  her  written 
"Overview  of  Final  Argument",  counsel  for  the  complainant  lists  (with  paragraph  references) 
eleven  different  kinds  of  findings  that  led  to  the  conclusion  in  the  April  1998  decision  that  the 
workplace  at  the  Centre  was  poisoned  by  racial  harassment,  discrimination,  and  reprisal,  and 
she  pointed  out  in  oral  argument  the  close  similarities  between  those  findings  and  the  evidence 
just  reviewed.  As  will  be  found  in  the  extracts  from  Jones,  supra,  the  Board  in  Entrop  v. 
Imperial  Oil  Ltd.  (No.  7)  (1995),  23  C.H.R.R.  D/213,  concluded  that:  "If  the  complainant 
reasonably  perceived  the  act  to  serve  as  retaliation  for  the  human  rights  complaint,  this  would 
also  constitute  sufficient  linkage,  quite  apart  from  any  proven  intention  on  the  part  of  the 
respondent".  The  Board  in  Entrop  went  on  to  state  (at  D/219)  that: 

[40]  The  proper  standard  under  s.  8  is  the  "reasonable  human  rights 
complainant."  In  assessing  the  reasonableness  of  the  complainant's  fears  and 
perceptions,  boards  of  inquiry  must  be  sensitive  to  the  particular  difficulties  that 
confront  complainants,  many  of  whom  experience  great  fear  and  anxiety 
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surrounding  the  lodging  and  pursuit  of  a  human  rights  complaint.  This  is 
exacerbated  where  the  complainant  continues  in  an  ongoing  relationship  with 
the  respondent,  especially  where  that  relationship  is 

complicated  by  a  differential  in  power,  such  as  is  undeniably  the  case  in  the 
employer-employee  setting. 

Applying  that  standard,  I  find  that  the  complainant  had  (and  has)  a  reasonable 

perception  that  these  subsequent  incidents  were  retaliatory  -  that  he  was  "targeted"  because  of 

his  human  rights  complaints  and  their  successful  prosecution  as  embodied  in  the  1998  decision 

to  which  they  are  linked.  I  think  the  evidence  shows,  on  a  balance  of  probabilities,  that  those 

responsible  were  motivated  by  resentment  and  intended  to  retaliate  -  that  he  was,  indeed,  the 

subject  of  targeting.  And  I  see  nothing  in  the  evidence  amounting  to  a  reasonable  explanation 

of  the  behaviour  in  question  that  would  rule  out  such  findings.  Finally,  I  find  that  the  failure  of 

management  at  virtually  all  levels  to  take  his  complaints  seriously  and/or  to  properly 

investigate  them  amounts  to  condonation  by  the  corporate  respondent.  In  fact,  the  turning  of 

investigations  of  his  complaints  into  investigations  of  the  complainant  while  lending  credence 

to  bogus  complaints  raised  against  him  is  clearly  harmful  differential  treatment  for  which  no 

reasonable  explanation  was  offered,  and  I  think  it  more  probable  than  not  that  he  was 

discriminated  against  in  this  way  because  of  resentment  over  "his"  human  rights  decision.  Thus,  I 

find  the  handling  of  his  complaints  to  have  been  in  itself  retaliatory  and,  since  the  coterie  of 

managers  responsible  for  that,  from  the  Deputy  Minister  on  down,  are  clearly  part  of  its  "directing 

mind",  the  Ministry  is  liable  for  this  further  infringement  of  the  complainant's  rights  under  the  Code. 

(See,  inter  alia,  Wei  Fu  v.  Ontario  Government  Protection  Service  (1985),  6  C.H.R.R.  D/2797.) 

Having  regard  to  the  decision  of  April  1998  (a  case  characterized  by  the  Ministry  as  "highly 
publicized  and  contentious  in  nature"),  to  its  surrounding  circumstances,  to  the  renewal  of  this 
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hearing  which  was  on-going  while  many  of  these  events  took  place,  and  to  the  Ministry's  history  of 

racial  strife  -  having  regard  to  all  these  matters,  the  indifference,  ineptitude  and  bad  faith  of 

management  at  all  levels  is  bewildering.  Whereas  I  have  been  highly  critical  of  the  investigations 

conducted  by  the  IIU,  the  sound  advice  given  by  that  office  to  the  Deputy  Minister  deserves  to  be 

repeated  -  advice  that  ought  not  to  have  been  needed,  yet  went  unheeded: 

Once  again,  the  Ministry  may  wish  to  consider  how  an  institution  is  monitored  by 
senior  management  during  and  after  human  rights  litigation.  This  may  assist  in 
preventing  or  effectively  dealing  with  further  allegations  of  discrimination, 
harassment,  poisoned  work  environment  or  reprisal  which  may  arise  in  connection 
with  the  litigation.  Ideally,  a  practical  strategy  should  be  in  place  which  is  clearly 
communicated  to  all  staff  by  senior  management.  All  staff,  and  by  implication,  the 
specific  parties  in  any  on-going  litigation,  should  know  that  they  can  come  forward  if 
there  are  further  allegations  of  discrimination,  harassment,  poisoned  work 
environment  or  reprisal  in  the  workplace.  As  a  general  measure  and  at  the  very 
minimum,  staff  should  be  aware  by  an  institution  wide  memo,  that  the  institution  will 
not  tolerate  any  acts  of  retaliation  or  reprisal  for  invoking  the  human  rights  process. 

Thus,  for  all  the  above  reasons  I  find  that  the  respondent  Ministry  failed  to  comply  with  the 

final  order  of  the  1998  decision  of  this  Board  and  that  the  atmosphere  of  the  complainant's 

workplace  remains  poisoned  for  him.  That  being  so,  I  turn  to  the  matter  of  remedies. 

IX.  Remedies 

1.  Remedial  Jurisdiction:  Authority  to  "Craft  New  Orders" 

In  its  written  submissions,  the  Ministry  acknowledged  that  "a  board  of  inquiry  has  a  remedial 
authority  of  a  supervisory  nature  to  remain  seized  of  jurisdiction  with  respect  to  remedial  issues  in 
order  to  facilitate  the  implementation  of  the  remedy  imposed  on  it",  but  it  asserted  that  such  retained 
jurisdiction  is  tied  to  the  substance  of  the  original  complaint  and  is  limited  to  making  such 
adjustments  to  the  original  order  as  may  be  needed  to  attain  its  implementation.  After  referring  to 
Canada  (A.G.)  v.  Grover,  supra,  as  an  instance  of  a  "return  to  its  order,  in  order  to  facilitate 
implementation"  (Tape  2,  Side  B,  July  4, 2002),  counsel  for  the  Ministry  went  on  to  submit  that:  "to 
go  beyond  that ...  is  an  extension  of  what  we  have  seen  in  those  cases  where  the  Board  returns  to  an 
order  that  it  already  made  and  determines  that  in  order  for  it  to  be  implemented  some  adjustment  has 
to  be  made.  And  it  is  my  submission  that  there  is  a  distinction  to  be  made  between  doing  that  and 

-  150- 


returning  and  creating  fresh  orders,  crafting  new  orders."  In  her  view,  no  authority  to  create  or  craft 

new  orders  can  be  derived  from  the  Board's  admittedly  broad  remedial  powers  under  section  41(1 )  of 

the  Code.  She  continued  as  follows: 

...  What  I  am  submitting,  in  referring  to  that  remedial  power,  is  that  the  Board's 
jurisdiction  is  not  derived  from  remedial  power.  That  is  my  submission.  The 
jurisdiction  has  to  be  found  in  the  subject-matter  of  the  complaint,  and  there  may  be 
authority  in  the  Court  of  Appeal's  decision  in  Entrop  v.  Imperial  Oil ...  While  that 
case  had  some  differences,  in  that  it  was  not  a  case  involving  a  Board  that  had 
remained  seized  with  respect  to  implementation,  the  court  did  note  that  to  find  the 
source  of  the  Board's  power  in  its  remedial  jurisdiction  was  sort  of  putting  the  cart 
before  the  horse.  The  Board  had  to  first  establish  that  its  jurisdiction  extended  to  the 
subject-matter  of  the  complaint  and  what  was  before  it  rather  than  saying,  "Since  I 
can  order  anything  with  respect  to  future  practices,  I  therefore  have  jurisdiction  over 
whatever  may  happen  into  the  future". 

Although  nothing  further  was  said  regarding  that  submission,  in  its  written  argument  the 

Ministry's  reference  to  Entrop  v.  Imperial  Oil  Ltd.  (2000),  50  O.R.  (3rd)  18  (C.A.)  is  to  page  40, 

which  contains  the  following  passage  that  starts  on  the  last  two  lines  of  page  39: 

Finally,  the  Board  relied  on  its  broad  remedial  jurisdiction  in  s.  41(l)(a)  of  the 
Code  to  give  it  jurisdiction  to  inquire  into  the  legality  of  the  entire  policy.  Section 
41(1  )(a)  is  indeed  a  broad  remedial  provision.  Once  the  board  of  inquiry  finds  that  a 
complainant's  rights  have  been  infringed  the  Board  may  direct  the  infringing  party  "to 
do  anything  that,  in  the  opinion  of  the  Board,  the  party  ought  to  do  to  achieve 
compliance  with  this  Act,  both  in  respect  of  the  complaint  and  in  respect  of  future 
practices".  But  it  seems  to  me  the  proposition  that  the  Board's  broad  remedial  powers 
can  be  used  to  expand  its  jurisdiction  is  logically  flawed.  The  Board  cannot  work 
backwards  from  its  remedial  powers  to  enlarge  the  subject-matter  of  the  complaint.  In 
other  words  the  Board's  remedial  powers  cannot  confer  jurisdiction  over  a  matter  if 
the  Board  had  no  jurisdiction  over  it  at  the  outset.  The  range  of  remedies  available  to 
the  Board,  though  broad  enough  to  include  future  practices,  must  be  linked  to  the 
subject-matter  of  the  complaint. 

Presumably,  the  point  of  the  reference  to  the  Court  of  Appeal  decision  in  Entrop  is  to  suggest 
that  the  remedies  now  sought  would  require  an  enlargement  of  jurisdiction  that  I  am  not  entitled  to 
effect.  However,  the  difference  between  the  cases  is  not  simply  the  inconsequential  circumstance  that 
Entrop  concerned  the  scope  of  pre-decision  jurisdiction  (if  I  may  put  it  that  way),  whereas  we  are 
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presently  concerned  with  the  scope  my  post-decision,  or  retained,  jurisdiction.  Unlike  the  Board  in 

Entrop,  I  am  not  proposing  (nor  am  I  being  asked)  to  use  my  "broad  remedial  powers"  to  clothe 

myself  with  the  jurisdiction  to  deal  with  a  subject-matter  that  was  not  raised  in  the  complaints  that 

were  before  me  in  the  first  hearing,  and  upon  which  myjurisdiction  then  and  now  has  been  grounded. 

Moreover,  I  do  not  propose  (even  if  asked)  to  make  orders  that  (in  my  opinion)  I  would  not  have  had 

the  authority  to  make  in  the  first  instance. 

The  complaints  that  I  was  appointed  to  hear  and  decide  included  allegations  of  a  poisoned 
work  environment.  That  atmosphere  was  found  to  be  poisoned.  Systemic  orders  relating  to  future 
practices  intended  to  remedy  that  condition  were  issued.  The  exact  terms  of  those  orders  were  not 
preordained;  I  could  instead  have  constructed  a  more  detailed,  comprehensive,  and  less  easily-evaded 
set  of  orders  -  and  would  have  done  so,  had  I  had  any  inkling  of  what  the  respondent's  future 
practices  would  turn  out  to  be.  At  bottom,  the  issue  now  is  simply  whether  it  is  too  late  to  do  so.  In 
my  view,  it  is  not.  By  its  culpable  noncompliance  with  those  orders,  the  Ministry  has  opened  the  door 
to  the  making,  or  "remaking"  (if  that  is  a  more  acceptable  term),  of  orders  that  better  assure  the 
attainment  of  the  purpose  of  the  1998  orders  and  "the  achievement  of  compliance  with  the  Act ...  in 
respect  of  future  practices."  And  the  purpose  of  those  systemic  orders,  made  plain  in  the  findings  and 
reasoning  of  the  decision,  was  described  succinctly  by  counsel  for  the  Commission  as  being  "to  fix 
the  problem  at  Metro  East",  that  problem  being  the  racially  poisoned  atmosphere  of  the  Centre. 

The  decision  in  Grover,  supra,  was  considered  earlier  in  these  reasons  in  relation  to  the 
contention  that  all  that  is  required  in  order  to  establish  that  they  have  been  implemented  is  the 
Ministry's  compliance  with  "the  four  corners  of  the  express  orders".  In  Grover,  as  previously  noted, 
the  respondent  appointed  the  complainant  to  a  position  of  the  kind  designated  by  the  Tribunal  in  its 
order.  The  complainant  found  that  particular  position  to  be  unsuitable.  The  Federal  Court  Trial 
Division  held  that  the  Tribunal  had  jurisdiction  to  go  behind  that  technical  compliance  with  a  view  to 
determining  whether,  having  regard  to  the  purpose  of  its  order,  that  particular  appointment  was 
appropriate.  The  point  relevant  to  that  earlier  consideration  of  Grover  was  that  proof  of  technical 
compliance  does  not  foreclose  an  examination  of  the  substance  of  such  compliance:  a  Tribunal's  (or 
Board's)  retained  jurisdiction  extends  to  assessing  whether  a  prima  facie  compliance  with  its  order  is 
truly  appropriate,  having  regard  to  the  purpose  of  that  order.  The  issue  now  to  be  addressed  is  as 
to  the  remedial  jurisdiction  of  a  Tribunal  (or  Board)  should  it  find  such  technical  compliance  to  be 
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inappropriate;  and,  of  course,  Grover  is  relevant  in  that  regard  as  well. 

Since  the  exercise  would  otherwise  be  quite  pointless,  a  Board's  authority  to  determine  the 

appropriateness  of  technical  compliance  with  its  order  obviously  carries  with  it  the  power  to  do 

something  about  it  should  such  apparent  compliance  be  found  to  have  been  inappropriate.  However, 

to  say  simply  that  a  Board  has  the  power  under  its  retained  jurisdiction  to  rectify  the  matter  leaves 

vital  questions  unanswered.  Does  a  Board's  remedial  jurisdiction  in  such  circumstances  extend  to  the 

"crafting  of  new  orders"  (to  use  counsel's  phrase),  or  is  it  restricted  to  modifying  the  order  that  was 

not  properly  complied  with?  And,  if  the  latter,  to  what  extent  can  an  order  be  modified  before  it  risks 

being  characterized  as  "new"?  More  troublesome,  since  it  arises  in  the  present  circumstances  and 

appears  to  be  unprecedented,  is  this:  what  is  the  scope  of  a  Board's  remedial  authority  regarding  an 

order  that  remains  unfulfilled  in  consequence  not  merely  of  inappropriate  compliance  but  of 

culpable  noncompliance!  And  what  is  the  effect  upon  the  scope  of  that  authority  where  such  culpable 

noncompliance  has  caused  or  contributed  to  further  injuries  of  the  kind  that  led  to  the  making  of  the 

order  in  the  first  place?  Although  the  Tribunals  in  both  Grover,  supra,  and  Canada  (A.  G.)  v.  Moore 

(No.  2)  (1998),  33  C.H.R.R.  D/24  (F.C.T.D.)  are  said  by  counsel  for  the  complainant  and  for  the 

Commission  to  have  made  "new  orders"  upon  finding  that  the  purported  compliance  with  the  original 

orders  was  inappropriate,  neither  decision  expressly  answers  those  questions. 

In  Moore  (No.  2)  the  Federal  Court  Trial  Division  denied  an  application  for  judicial  review  of 
a  Canadian  Human  Rights  Tribunal  decision  that  found  the  complainants  to  have  been  discriminated 
against  in  respect  of  their  employment  benefits  because  of  their  sexual  orientation,  and  it  ordered 
(inter  alia)  that  "(c) ...  the  Respondents  cease  and  desist  in  the  application  of  any  definition  of  spouse 
or  any  other  provisions  of  [various  directives  and  plans]  which  operate  so  as  to  continue  the 
discriminatory  practice  and  interpret  any  such  definition  or  provision  to  be  in  compliance  with  the 
Act  (and  the  Charter)  so  as  to  include  same-sex  common-law  spouses."  The  parties  were  expressly 
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given  a  general  direction  and  provided  an  opportunity  to  work  out  the  details  of  compliance.  The 

Treasury  Board  proposed  to  do  so  by  establishing  a  separate  category  of  "same-sex  partners"  whose 

members  would  be  eligible  to  the  same  benefits  as  persons  in  opposite-sex  relationships.  However, 

having  retained  jurisdiction,  the  Tribunal  revisited  the  order  when  the  parties  signalled  that  they  were 

unable  to  agree  that  this  proposal  was  an  appropriate  means  of  carrying  it  out.  The  Tribunal  found  the 

proposed  "separate  but  equal"  solution  discriminatory  inasmuch  as  it  distinguishes  between 

relationships  on  the  basis  of  sexual  orientation.  As  seen  in  the  quotation  from  the  Tribunal's  decision 

set  out  by  the  Federal  Court  Trial  Division  at  D/32,  the  Tribunal  stated  that: 

...  In  paragraph  (c)  the  Tribunal  ordered  that  the  employers  cease  and  desist  in  the 
application  of  any  definition  of  spouse  which  has  the  effect  of  denying  the  provision 
of  employee  benefits  to  same-sex  common-law  spouses.  But,  the  employers  are  also 
directed  to  interpret  any  definition  of  spouse  or  any  other  provision  of  the  documents 
referred  to  in  paragraph  (c)  to  be  in  compliance  with  the  Canadian  Human  Rights  Act 
and  Charter  so  as  to  include  same-sex  common-law  couples.  The  employers  have  not 
done  this.  Rather  in  extending  these  benefits  to  same-sex  couples,  the  employers  have 
put  forward  a  definition  in  addition  to  the  definitions  set  out  in  the  Foreign  Service 
Directives,  the  Collective  Agreements,  national  Joint  Council  policies,  the  Public 
Service  Health  Care  Plan  and  Dental  Care  Plan.  This  is  not  in  accordance  with 
paragraph  (c)  of  the  Tribunal's  order.  Our  order  requires  that  the  definition  of  spouse 
be  interpreted  to  comply  with  the  Act  and  the  Charter.  This  is  obviously  and  easily 
accomplished  by  interpreting  the  definition  of  spouse  or  common-law  spouse  as 
found  in  these  documents  as  if  the  words  "of  the  opposite  sex"  were  not  included  in 
the  definition;  or  in  the  case  of  the  declaration  to  designate  a  spouse  for  purposes  of 
the  Foreign  Service  Directives,  by  interpreting  any  definition  of  spouse  or  spousal 
relationship  without  reference  to  gender.  This  is  what  paragraph  (c)  requires  and  the 
employees  are  ordered  to  offer  the  benefits  on  this  basis  not  on  the  basis  of  a 
classification  outside  these  documents. 

Counsel  for  the  Commission  and  for  the  complainant  share  the  view  that  Grover  and  Moore 
(No.  2)  are  both  cases  in  which  the  Tribunal  exercised  its  retained  jurisdiction  to  "craft  new  orders", 
and  not  merely,  as  submitted  by  counsel  for  the  Ministry,  to  clarify,  or  to  modestly  modify,  the 
frustrated  order.  Counsel  for  the  Commission  made  that  point  this  way  (emphasis  added): 
Grover  talks  about  making  sure  that  remedies  are  effective  and  forthcoming,  and  I 
would  submit  that  that  is  the  issue  before  you.  When  you  look  through  what  you 
attempted  to  do  in  1998  you  attempted  to  compensate  Mr.  McKinnon  for  the 
discrimination  that  he  experienced  but  you  also  intended  to  fix  the  problem  at  Metro 
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East.  And  quite  honestly  all  the  compensation  in  the  world  to  Mr.  McKinnon  is  quite 

meaningless  if  he  continues  to  be  forced  to  go  back  into  a  workplace  day  after  day 

after  day  that  continues  to  be  poisoned.  All  the  money  in  the  world  doesn't  make  that 

worthwhile.  And  so  I  think  we  have  to  look  through  the  evidence  about  whether  or 

not  that  remedy  that  his  workplace  would  be  fixed  is  forthcoming  or  was  forthcoming 

to  Michael  McKinnon.  Now,  with  respect  to  your  jurisdiction  to  do  so,  Grover  was  a 

case  where  the  Canadian  Human  Rights  Tribunal  ordered  Mr.  Grover  to  be  given  an 

appropriate  position.   He  was  given  a  position.  He  said,  "That's  not  the  right 

position  "  and  the  Tribunal  reconvened  and  in  fact  ordered  a  different  position.  So  I 

would  say  that 's  more  than  refining  an  order;  that 's  in  fact  crafting  a  new  order. 

In  Moore,  which  was  an  issue  of  the  denial  of  same  sex-benefits,  or  benefits  to  same- 
sex  partners,  the  Tribunal  ordered  that  those  benefits  must  be  provided.  And  what  the 
Treasury  Board  did  is  that  —  it  didn't  change  the  definition  of  spouse  to  exclude  the 
opposite-sex  requirement  —  it,  in  fact,  created  a  new  category  of  entitlement  called 
"same-sex  partners".  And  the  Tribunal  reconvened  to  say,  "that's  like  a  separate  but 
equal,  or  unequal  doctrine.  That's  not  at  all  what  I  had  in  mind.  I  didn't  intend  that  a 
new  category  be  created,  because  of  the  very  clear  discriminatory  underpinnings  of 
such  a  step.  I  ordered  that  you  actually  change  your  definition  of  spouse  to  exclude 
the  common  law  —  or  to  exclude  the  opposite-sex  requirement.'"  So  I  would  say  that 
that,  too,  is  not  a  tinkering  or  refining.  That 's  changing  an  order.  That 's  changing 
and  crafting  a  new  order  to  accomplish  the  Board 's  purpose. 

The  purpose  of  the  order  in  Grover  was  to  place  the  complainant  in  a  position  in  terms  of 
rank,  salary  and  responsibilities  that  he  would  have  occupied  had  he  not  been  discriminated  against. 
The  order  itself  was  simply  that  Dr.  Grover  "be  appointed  at  the  earliest  opportunity  to  a  position  of 
section  head  or  group  leader".  The  Tribunal  seems  (understandably)  to  have  assumed  that  the  section 
head  or  group  leader  position  selected  by  the  employer  would  involve  suitable  work  responsibilities 
as  outlined  in  the  reasons  for  its  decision.  Pursuant  to  that  order  Dr.  Grover  was  appointed  to  the 
position  of  "Group  Head  of  the  optical  components  research  group".  The  Tribunal  held  that  the 
appointment  was  not  appropriate  because  the  responsibilities  were  not  commensurate  with  his 
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background.  It  identified  three  positions  that  would  be  suitable  and  ordered  the  respondent  to  appoint 
Dr.  Grover  to  one  of  them.  Is  that  to  craft  or  create  a  new  order?  Or  is  it  simply  to  refine  an  existing 
order  by  making  it  more  precise  or  explicit?  The  Tribunal  certainly  issued  another  order  -  a  "fresh" 
order,  if  you  will.  That  further  pronouncement  made  a  considerable  difference  to  the  parties;  it  was 
not  a  mere  matter  of  "tinkering"  with  its  order;  but  neither  was  it  substantially  different  from  that 
order.  While  the  difference  between  "you  must  give  him  a  suitable  position"  and  "you  must  give  him 
one  of  these  three  suitable  positions"  does  not  strike  me  as  essential,  is  it  sufficiently  different  to 
conclude  that  a  new  order  was  crafted?  Be  that  as  it  may,  regardless  of  how  one  chooses  to  describe 
the  exercise,  it  seems  to  me  that  the  Tribunal's  1994  order  in  Grover  embodied  a  purposive 
interpretation  of  its  previous  order  in  light  of  the  findings  and  reasons  in  its  1992  decision  with  a 
view  to  facilitating  the  implementation  of  the  remedy  provided  in  that  decision,  as  distinct  from  the 
order  imposed  thereby. 

As  to  the  guidance  to  be  found  in  Moore  (No.  2),  it  seems  to  me  that  there  is  a  significant 
difference  between  that  case  and  Grover,  and  between  it  and  the  present  circumstances  as  well.  In 
Grover,  the  respondent,  allegedly  acting  in  compliance  with  the  order,  caused  a  harmful  situation  that 
had  to  be  undone.  In  Moore  (No.  2),  in  accordance  with  that  part  of  the  Tribunal's  order  requiring  the 
parties  to  work  out  the  details  on  how  best  to  fulfil  that  order,  the  respondent  made  a  potentially 
harmful  compliance  proposal.  Treasury  Board  devised  a  method,  or  "regime",  that  it  thought 
appropriate  and  showed  it  to  the  other  parties  whose  dissatisfaction  therewith  brought  the  matter  back 
to  the  Tribunal.  It  seems  to  me  that  this  was  not  really  a  case  in  which  the  Tribunal  held  that  the 
respondent  failed  to  comply  with  its  order  in  consequence  of  which  it  was  issuing  a  "fresh"  order, 
whether  entirely  new  or  mildly  modified.  Rather,  it  appears  to  be  a  case  in  which  the  Tribunal,  in 
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effect,  said  to  the  respondent:  "What  you  propose  to  do  would  fail  to  comply  with  the  order.  Wc  told 
you  to  change  the  interpretation  of  the  definition  of 'spouse'  in  the  benefits  instruments  in  question. 
That  was  our  order.  That  remains  our  order.  It  is  easily  done,  and  here  is  one  way  to  do  it.  Now,  go 
and  do  it  in  that  way."  It  seems  to  me  that  this  was  not  a  case  in  which,  after  revisiting  an  order  that 
had  not  been  complied  with,  the  Tribunal  (to  paraphrase  counsel)  "changed  that  order  and  crafted  a 
new  order  to  accomplish  its  purpose".  Indeed,  the  words  counsel  put  in  the  mouth  of  the  Tribunal 
were  accurately  in  the  past  tense:  "I  ordered  that  you  actually  change  your  definition  of  spouse  to 
exclude  the  opposite-sex  requirement."  The  Tribunal  did  not  say:  "Because  you  failed  to  comply  with 
our  last  order,  we  are  now  ordering  you  to  do  something  other  than  to  change  the  interpretation  of 
the  definition.''''  It  simply  repeated  its  order  to  interpret  the  definition  of  spouse  so  as  to  include  same- 
sex  relationships,  adding  that  the  respondent  should  do  so  by  removing  the  opposite-sex  requirement 
from  its  definition. 

What  clouds  the  issue  and  tends  to  conceal  the  factual  differences  between  the  cases,  perhaps 

creating  the  impression  that  a  fresh  order  was  issued  in  Moore  (No.  2),  is  that  the  respondent  Treasury 

Board  argued  that  the  Tribunal  was  functus  officio,  and  that  it  was  entirely  up  to  the  parties  to 

determine  the  method  of  giving  effect  to  the  order.  However,  having  regard  to  the  circumstances  I 

have  described,  I  fail  to  see  that  a  "fresh"  order  was  issued  in  Moore  (No.  2),  as  distinct  from  an 

existing  order  reiterated.  As  was  said  by  MacKay  J.  (at  D/51): 

I  conclude  that  the  Tribunal  did  not  err  in  its  April  1997  decision  by  revisiting  the 
cease  and  desist  provisions  of  its  [June]  1996  decision.  The  Tribunal  has  broad 
powers  to  revisit  decisions,  and  in  this  instance  I  find  it  had  reserved  jurisdiction  in 
the  matter.  In  returning  to  the  matter,  the  Tribunal  was  responding  to  advice  of  the 
parties  that  they  did  not  agree  on  means  of  implementing  the  original  order. 
Moreover,  in  my  view,  the  Tribunal  did  not  err  in  concluding  that  the  separate  regime 
for  same-sex  common-law  spouses  proposed  by  the  employer  did  not  meet  the 

requirements  of  the  Canadian  Human  Rights  Act  and  this  separate  regime  failed  to 
comply  with  the  wording  of  the  June  13  order. 
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Having  regard  to  the  preceding  analysis  of  Grover  and  Moore  (No.  2),  and  given  the  extent  to 
which  the  twelfth  order  of  the  1 998  decision  would  have  to  be  altered  to  accommodate  the  remedies 
now  sought  by  the  complainant  and  the  Commission,  those  decisions  upon  which  they  rely  might 
appear  to  be  of  little  assistance  to  them.  However,  as  in  those  cases,  this  Board  must  deal  with  a 
failure  to  comply  with  its  orders  and,  pursuant  to  its  retained  jurisdiction,  has  the  power  to  take  such 
measures  as  are  necessary  to  see  that  they  are  appropriately  implemented  so  as  {inter  alia)  "to 
achieve  compliance  with  this  Act  ...  in  respect  of  future  practices".  Those  cases  also  indicate  that 
what  amounts  to  appropriate  compliance  is  to  be  determined  in  light  of  the  purpose  of  the  orders  as 
found  in  the  reasons  for  the  decision.  Unlike  Grover,  in  which  the  respondent  complied  with  the 
express  terms  of  the  order,  the  compliance-failure  with  which  I  must  deal  is  not  simply  a  technically 
correct,  but  substantively  inappropriate,  response  to  my  order,  uncoloured  by  any  hint  of  bad  faith 
and  easily  remedied  by  a  clarification  of  the  meaning  of  that  order.  In  the  instant  case,  in  which  the 
remedial  purpose  of  the  order  was  systemic  (as  in  Moore  (No.  2),  but  unlike  Grover),  there  was 
neither  technical  compliance,  nor  substantive  compliance:  the  Ministry  did  not  comply  with  the  "four 
corners  of  the  express  orders",  let  alone  with  their  underlying  purpose.  Moreover,  bad  faith  verging 
on  defiance  is  evident  in  the  Ministry's  unexplained  and  wilful  disregard  of  the  time  limit  set  out  in 
the  order,  as  well  as  in  its  indulgence  in  a  process  of  marginalizing  the  decision;  and,  unlike  the 
circumstances  found  in  either  Grover  or  Moore  (No.  2),  in  the  present  case  the  condition  the  order 
was  intended  to  eradicate  remained  (and  remains  over  four  years  later),  and  the  kind  of  conduct  it 
was  meant  to  put  an  end  to  was  repeated.  Surely,  the  more  flagrant  the  default,  and  the  more  serious 
its  consequences,  the  greater  must  be  the  Board's  latitude  to  deal  with  it.  In  my  view,  the  principle 
relied  on  in  Grover  and  Moore  (No.  2)  must  be  extended  to  the  highly  unusual  (if  not  unprecedented) 
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circumstances  with  which  I  am  confronted. 

Even  if  these  decisions  are  found  not  to  provide  authority  for  the  "crafting  of  new  orders"  to 
meet  the  circumstances  described  herein,  neither  do  they  provide  authority  to  the  contrary.  And  while 
there  may  be  no  precedent  on  all  fours  with  such  circumstances,  there  is  certainly  well-established 
principle  that  offers  general  guidance.  Human  rights  jurisprudence  has  long  taken  the  view  that,  "The 
provisions  of  the  Code  should  be  accorded  a  broad  and  liberal  interpretation  in  order  to,  as  far  as 
possible,  remedy  the  effects  of  or  prevent  discrimination."  (Rosenberg  J.  for  the  Divisional  Court  in 
Ontario  (Liquor  Control  Board)  v.  Ontario  (Human  Rights  Commission)  (1988),  9  C.H.R.R.  D/4868, 
at  D/4874,  when  speaking  to  the  scope  of  s.  41(l)(a)  of  the  Code.)  And,  as  I  had  occasion  to  remark 
in  Shaw  v.  Levac  Supply  Ltd.  (1991),  14  C.H.R.R.  D/36,  at  D/54: 

[130]  ...  it  should  be  stressed  that  the  Code  is  to  be  interpreted  liberally  and  in  the 
light  of  its  preamble,  which  makes  it  the  public  policy  of  Ontario  to  "recognize  the 
dignity  and  worth  of  every  person"  and  to  create  "a  climate  of  understanding  and 
mutual  respect  ...  so  that  each  person  feels  a  part  of  the  community  and  able  to 
contribute  to  [its]  development  and  well-being."  Support  for  this  view  will  be  found, 
inter  alia,  in  the  Cuff  and  Janzen  cases,  supra,  and  in  the  recent  decision  in  Cashin 
and  Canadian  Human  Rights  Commission  v.  Canadian  Broadcasting  Corporation 
(1990),  12  C.H.R.R.  D/222.  The  Supreme  Court  of  Canada  has  expressed  such  views 
in  a  number  of  important  decisions:  Robichaud  v.  Canada  (Treasury  Board)  (1987),  8 
C.H.R.R.  D/4326;  Ontario  Human  Rights  Commission  and  O'Malley  v.  Simpsons- 
Sears  Ltd.  (1985),  7  C.H.R.R.  D/3102  (S.C.C.),  at  p.  D/3105;  Action  travail  des 
femmes  v.  CN,  (sub  nom.  Canadian  National  Railway  Co.  v.  Canada  (Canadian 
Human  Rights  Commission)  (1987),  8  C.H.R.R.  D/4210. 

[131]  In  Robichaud,  supra,  Lamer  J.  (as  he  then  was)  said  such  legislation  must  be 
given  "an  interpretation  which  will  advance  its  broad  purposes.  Legislation  of  this 
type  is  of  a  special  nature,  not  quite  constitutional  but  certainly  more  than  the 
ordinary-and  it  is  for  the  courts  to  seek  out  its  purpose  and  give  it  effect". 

In  her  closing  submission,  counsel  for  the  Commission  returned  to  her  contention  that  the 
controlling  issue  before  this  Board  is  whether  its  1998  orders  were  effective,  and  she  went  on  to 
suggest  an  alternative  principle  from  which  the  authority  to  reformulate  those  orders  might  be 
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derived,  or  one  that  at  least  lends  weight  to  the  conclusion  that  such  authority  must  exist  in  the 

circumstances  of  this  case.  She  said  (Tape  2,  Side  B,  July  4,  2002)  that: 

...  the  issue  before  you  is  not  whether  or  not  the  specific  terms  of  the  orders  were  in 
fact  implemented,  I  don't  think.  I  think  we  have  to  be  much  more  purposeful  about 
it;  to  say  what  was  their  purpose.  And  it  was  twofold,  one  of  which  was  for  Mr. 
McKinnon,  and  one  of  which  was  to  fix  the  problem.  The  question  has  to  be  ~  I  think 
the  issue  before  you  is:  did  [the  orders]  fix  the  problem?  Now,  if  you  look  at  a  case 
like  Grover  or  Moore  they  would  say  you  can  reconvene  to  determine  whether  or  not 
you  had  fixed  the  problem.  Because  the  other  way  is  that  Mr.  McKinnon  then  has  to 
file  a  new  complaint  and  start  all  over  again,  and  it  is  not  in  anybody's  interest  that 
that  has  to  be.  I  mean,  that  would  be  a  very  narrow  and  technical  and  rigid 
interpretation  of  human  rights,  which  has  completely  been  rejected  in  all 
jurisprudence  from  the  Supreme  Court  of  Canada  down.  So  it  is  not  my  submission 
that  order  12  has  not  been  on  its  face  implemented.  It's  my  submission  that  when  you 
look  at  your  1998  decision  and  all  of  your  remedial  orders,  their  purpose  has  not  been 
accomplished,  and  that  Mr.  McKinnon  is  entitled  to  effective  remedies,  and 
forthcoming  remedies,  and  that's  what  it's  about.  Those  are  my  submissions. 

I  take  counsel's  point  to  be  that  if  Grover  and  Moore  (No.  2)  are  not  read  as  entitling  this 
Board  to  recast  its  orders  in  terms  sufficiently  broad  to  "fix  the  problem"  (that  being  plainly  the  end 
to  which  the  order  turned  out  to  have  been  "ineffective"  as  a  means),  then  the  complainant  and  the 
Commission  (which  "completely  accepts  all  of  the  submissions  on  behalf  of  Mr.  McKinnon  that  the 
workplace  environment  continues  to  be  poisoned  at  Metro  East")  would  be  entitled  to  restart  the 
process,  only  to  have  the  matters  that  have  been  the  subject  of  this  reconvened  hearing  come  before  a 
Board  again  at  enormous  cost  to  the  system,  financial  and  otherwise.  Although  not  cited  to  me  in  that 
regard,  the  decision  of  the  Court  of  Appeal  in  Entrop,  supra,  touches  on  the  matter  of  a  board  of 
inquiry  seeking  to  clothe  itself  with  jurisdiction  on  the  basis  of  "judicial  economy".  It  was  partly  on 
that  footing  that  the  Board  in  that  case  purported  to  broaden  its  jurisdiction  to  include  matters  that 
were  not  raised  in  the  complaint  it  was  appointed  to  hear,  in  which  regard  Laskin  J. A.  (at  pp.  41-42) 
observed  that: 

The  Board  justified  her  inquiry  into  drug  testing  on  the  ground  of  "judicial  economy". 
Because  she  had  heard  a  good  deal  of  evidence  about  the  development  and 
implementation  of  the  policy  and  because  the  Commission's  resources  were  limited, 
she  concluded  that  broadening  her  inquiry  into  drug  testing  would  be  economical. 
However,  judicial  economy  was  a  debatable  justification  for  turning  Entrop's  narrow 
complaint  about  how  Imperial  Oil  dealt  with  his  past  alcohol  abuse  into  a  wide- 
ranging  inquiry  into  drug  testing. 
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There  is  no  suggestion  in  his  statement  that  Laskin  J. A.  considers  the  matter  of  "judicial 
economy"  to  be  irrelevant  in  determining  the  scope  of  a  Board's  authority.  It  is  one  thing  to  say  that 
having  "heard  a  good  deal  of  evidence  about"  it  affords  "debatable  justification"  for  assuming 
jurisdiction  to  consider  matters  falling  outside  the  scope  of  the  inquiry  the  Board  was  appointed  to 
conduct.  But  it  is  quite  another  thing  to  say  that  having  heard  thirty  days  of  evidence  regarding 
matters  pertaining  to  its  original  mandate  affords  no  justification  for  a  Board  to  take  an  expansive 
view  of  its  supervisory  jurisdiction  for  the  purpose  of  restating  or  replacing  orders  that  have  not  been 
complied  with,  thereby  attaining  the  objectives  of  remedies  that  were  already  awarded. 

Given  the  flagrant  character  of  the  Ministry's  noncompliance,  the  additional  harm  to  the 
complainant  occasioned  thereby,  and  the  hardship  and  waste  of  time  and  resources  involved  in 
restarting  the  process  to  deal  with  matters  that  this  Board  was  appointed  to  hear,  in  my  opinion  the 
broad  and  liberal  view  to  be  taken  of  a  Board's  authority  under  s.  41(l)(a)  of  the  Code  must  be  seen 
to  run  to  "the  crafting  of  new  orders"  so  as  to  achieve  an  otherwise  unattainable  compliance  with  the 
Act  and  fulfilment  of  the  underlying  purpose  of  the  original  order  itself;  namely,  in  this  case,  to  "fix 
the  problem  at  Metro  East". 

However,  even  if  the  "crafting  of  new  orders"  is  regarded  as  beyond  the  scope  of  a  Board's 
authority  under  its  retained  jurisdiction,  a  broad  and  liberal  interpretation  of  the  Code  might 
nevertheless  permit  the  clarification  (or  "fleshing  out")  of  an  unfulfilled  order  so  as  to  reflect  the 
purpose  of  the  remedy  in  the  circumstances  of  the  case.  In  the  precedents  cited  it  was  possible  to  set 
the  matter  right  -  to  remedy  the  failure  to  comply  so  as  to  attain  the  purpose  of  the  orders  and  achieve 
compliance  with  the  Code  -  simply  by  repeating  the  same  order  in  virtually  the  same  terms  (as  in 
Moore  (No.  2j),  or  by  restating  the  prior  order  in  a  clarified  or  more  specific  form  (as  in  Grover). 
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While  these  solutions  might  at  first  seem  futile  in  the  present  case,  a  broad  and  liberal  view  of  what  it 
means  "to  repeat  its  order",  and  what  it  is  that  amounts  to  "clarification  of  its  order",  may  provide  the 
basis  for  a  restatement  of  the  1998  order  in  terms  that  more  fully  express  its  purpose. 

Let  us  suppose  that,  having  found  the  final  order  of  the  1998  decision  not  to  have  been 
complied  with,  I  simply  repeated  the  order  that  "the  Ministry  establish  at  its  own  expense  a  human 
rights  training  programme  that  meets  with  the  approval  of  the  Ontario  Human  Rights  Commission, 
which  may  be  called  upon  for  assistance  in  that  regard,  such  programme  to  be  conducted  within  six 
months  of  the  date  of  this  award";  and  let  us  suppose  as  well  that  I  decided  once  again  to  remain 
seized  of  the  matter  pending  full  compliance.  Obviously,  the  six-month  time  limit  would  run  from 
the  date  of  this  present  decision;  and,  since  compliance  with  the  restated  order  would  lie  in  the  future, 
what  was  done  in  the  past  could  not  be  relied  on.  The  Ministry  could  not  rely  on  the  Commission's 
past  approval  in  order  to  remount  its  discredited  training  programme,  or  some  modified  version  of  it. 
The  Commission's  fresh  approval  would  be  required,  and  it  is  hardly  likely  to  approve  a  programme 
that  does  not  accord  with  its  current  views  as  expressed  in  its  submissions  and  recommendations  to 
this  Board,  nor  to  approve  one  that  risks  the  same  criticisms  I  have  levelled  at  the  first. 

While  the  1 998  order  is  silent  as  to  whether  the  training  programme  was  to  be  restricted  to  the 
Centre,  its  purpose  being  to  rid  that  specific  workplace  of  its  poisoned  atmosphere,  a  programme  so 
confined  would  comply  with  that  order  provided  it  was  capable  of  attaining  that  purpose.  However, 
if  the  source  of  its  problem  is  not  confined  to  the  Centre,  then  neither  can  be  its  solution.  Thus,  if  the 
only  (or  even,  simply,  the  best)  assurance  of  permanently  cleansing  the  local  environment  is  to  treat 
a  condition  that  exists  Ministry- wide,  then  clearly  that  is  what  must  be  done.  If  in  1998  the 
Commission  had  been  of  the  view  (and  it  may  have  been)  that  a  Ministry-wide  programme  was 
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necessary  to  effect  lasting  change  at  the  Centre,  then,  pursuant  to  this  Board's  order,  it  could  have 
withheld  its  approval  of  anything  less.  And,  in  fact,  what  was  offered  and  "approved"  was  a  Ministry- 
wide  programme;  and  it  is  not  that  aspect  per  se  of  the  prior  programme  that  has  been  found 
inappropriate. 

It  is  to  be  noted  that,  by  way  of  clarifying  its  order,  the  Tribunal  in  Grover  in  effect  said  to  the 
respondent:  "We  left  it  to  you  to  make  a  suitable  appointment.  You  failed  to  do  so.  Now  we  are 
telling  you  exactly  which  appointments  would  be  suitable  and  ordering  you  to  appoint  the 
complainant  to  one  of  them."  Surely,  I  am  similarly  entitled  to  clarify  my  order.  It  happens  to  be  a  far 
more  complex  order;  and  it  happens  to  involve  a  systemic  remedy;  but  surely  the  principle  is  the 
same.  Given  the  complexities  of  the  matters  before  me  and  the  need  to  minimize  the  possibility  of 
having  to  reconvene  the  hearing  to  clarify  a  more  generally-worded  order,  I  think  I  can  say  to  the 
Ministry:  "I  left  it  to  you  to  mount  a  suitable  programme  with  the  approval  and  assistance  of  the 
Commission.  You  failed  to  do  so.  Now  I  am  telling  you  in  considerable  detail  what  are  the 
parameters  and  requirements  of  the  programme  I  am  ordering  you  to  devise  and  deliver."  I  think,  as 
well,  that  I  can  make  such  ancillary  orders  as  may  be  needed  to  facilitate  the  implementation  of  that 
re-issued  order  in  light  of  changed  circumstances.  For  instance,  if  a  six  month  period  in  which  to 
carry  out  the  orders  that  are  being  sought  is  unrealistic,  as  both  the  Commission  and  the  Ministry 
submit,  then  a  supplementary  order  providing  a  different  time  limit  for  its  implementation  might  be 
required.  And,  owing  to  changed  circumstances,  the  role  of  the  Commission  may  have  to  be  altered. 
It  no  longer  has  either  a  "race  relations  division"  or  a  "system  discrimination  unit",  and  what  counsel 
"does  not  want  to  have  happen  is  for  a  series  of  orders  to  be  made  and  the  Commission  unable  to  in 
fact  fulfill  its  obligations  because  of  its  being  under-resourced".  (Indeed,  I  suspect  that  that  was  the 
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position  the  Commission  found  itself  in  shortly  after  the  April  1 998  decision.)  Counsel  has  indicated 
that  the  Commission's  resources  are  not  now  sufficient  either  to  assist  in  the  development  of  a 
training  programme,  to  monitor  its  delivery,  or  even  to  adequately  assess  the  appropriateness  of  a 
proposed  programme  without  the  advice  of  a  paid  consultant  in  order  to  give  it  meaningful  approval. 
Thus,  whatever  order  is  made,  it  would  be  necessary  to  appoint  some  appropriate  third  party  at  the 
Ministry's  expense  to  undertake  these  tasks,  and  I  am  confident  that  I  would  have  the  authority  to  do 
so. 

Having  found  that  the  orders  have  not  been  complied  with,  that  the  atmosphere  of  the  Centre 
remains  poisoned,  that  the  complainant  has  suffered  post-decision  harms  similar  to  those  identified  in 
the  1998  decision,  I  am  obviously  called  upon  to  do  something  about  it.  In  my  opinion,  since  the 
Ministry  failed  to  implement  the  original  order,  the  authority  I  have  under  s.41(l)(a)  of  the  Code  to 
direct  it  to  do  anything  that,  in  my  opinion,  it  ought  to  do  "to  achieve  compliance  with  this  Act  in 
respect  of  the  complaint  and  in  respect  of  future  practices"  remains  operative;  and  it  is  incumbent 
upon  me  to  exercise  it.  In  doing  so  I  must  address  the  root  causes  of  the  "problem  at  Metro  East",  the 
most  critical  of  which  continues  to  be  "the  indifference,  ineptitude  and  bad  faith  of  management  at  all 
levels"  in  dealing  with  race-based  complaints  and  WDHP  matters  generally,  and  I  must  do  so 
far  more  carefully,  directly,  and  comprehensively  than  was  done  in  the  1998  orders.  Whether  this 

process  is  described  as  "the  crafting  of  new  orders",  or  the  generous  amplification  of  existing  orders, 

seems  to  me  unimportant. 

2.  The  Scope  of  Authority:  The  Making  of  Ministry-wide  Orders 

While  the  Commission  and  the  complainant  agree  that  I  have  the  authority  to  "craft  new 
orders",  before  turning  to  their  submissions  as  to  what  those  orders  ought  to  be  I  must  point  out  that 
they  are  not  fully  in  accord  as  to  the  scope  of  my  authority  to  make  them.  Whereas  Counsel  for  the 
complainant  unhesitatingly  took  the  position  that  my  broad  powers  under  s.41(l)(a)  of  the  Code 
enable  me  virtually  to  rewrite  the  script,  counsel  for  the  Commission  was  most  hesitant  about  the 
range  of  directives  she  thought  I  could  legitimately  issue,  even  while  urging  me  to  take  as  generous  a 
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view  as  possible  of  my  authority.  Her  submissions  in  this  regard,  which  I  feel  I  must  deal  with  rather 

closely,  in  part  because  they  were  seen  by  the  Ministry  to  lend  some  support  to  its  position,  were  as 

follows  (beginning  at  the  end  of  Side  A  and  continuing  on  Side  B  of  Tape  1,  July  4,  2002): 

I  think,  and  maybe  it's  just  because  I'm  a  cautious  person,  I  think  you  need  to  tread 
carefully  on  the  issue  of  jurisdiction.  I  do;  because  what  we  have  is  a  complaint  by 
Michael  McKinnon  very  much  requiring  systemic  remedies,  but  we  don't  have  a 
systemic  discrimination  complaint  against  the  Ministry  at  all  facilities  in  the  Ministry, 
or  a  proportion  of  facilities,  or  a  representative  number  of  facilities.  This  is  not  an 
Action  Travail,  and  so  I  think  you  need  to  be  effective,  pro-active,  constructive,  but 
cautious.  I  actually  don't  think  —  you  may  disagree  with  me  in  this,  and  Ms.  Hughes 
and  Ms.  Verma  disagree  with  me  in  this,  but  I  don't  think  you  have  jurisdiction  to 
order  the  Ministry  to  effect  a  systemic  change  plan.  I  don't  think  you  can  come  into 
this  proceeding  and  —  for  example,  Dr.  Agard  might  have  given  evidence  of  a 
complete  systemic  change  plan,  and  I  don't  think  you  have  jurisdiction  to  order  the 
Ministry  to  do  that.  I  don't.  I  guess  the  way  that  I  look  at  it  is:  I  do  think  you  have 
jurisdiction  when  the  Ministry  says,"We're  already  doing  it.  We  accept  most  of 
Devlin.  We  are  doing  the  systemic  change".  Then  I  think  it's  well  within  your 
jurisdiction  to  say,  "Okay,  fine,  I'm  a  bit  suspect  about  that  because  in  fact  I've  got 
lots  of  evidence  before  me,  and  lots  of  reports  by  third  parties  before  me,  which  say 
that  I  can  no  longer  rely  on  your  promise."  So  because  I  think  the  Ministry  has  said, 
"Don't  do  anything  else,  Professor  Hubbard.  Reasonable  people  can  disagree.  This  is 
our  plan  for  change,  most  of  Devlin's  systemic  change."  I  think  what  you  can  say  is, 
"Fine,  you  implement  that  and  what  I'm  going  to  do,  because  I  have  some  distrust 
about  your  ability  to  follow  through,  I'm  going  to  monitor  that."  That  I  think  is  a  bit 
different  from  saying,  "I  want  you"  —  and  this  is  what  it  comes  down  to,  those  two 
recommendations  that  they  don't  agree  with  in  Devlin,  I'm  not  sure  you  can  order 
them  to  do  that.  I'm  not  sure  you  can  say,  "Disband  the  IIU".  I'm  not  sure  that  you 
have  jurisdiction  to  do  that  in  this  complaint.  But  I  think  ~  because  the  Ministry  is 
basically  saying  "this  is  what  we  are  going  to  do,  this  is  what  we  have  agreed  with"  — 
then  it's  well  within  your  right  to  say,  "Okay,  I  accept  that  that's  sort  of  your  defence, 
but  I'm  going  to  monitor  to  make  sure  that  you  do  follow  through."  Now,  that  doesn't 
mean  as  far  as  Michael  McKinnon  goes  that  you  don't  have  any  remedies  vis-a-vis 
him,  and  I  think  you  do  have  jurisdiction  to  say,  "I  may  not  be  able  to  order  the  IIU  to 
be  disbanded  but  I  may  be  able  to  say,  "At  Metro  East,  that's  where  this  complaint  is 
located,  I  order  that  all  human  rights  complaints  at  Metro  East  be  investigated, 
mediated  by  external  bodies."  I  think  you  do  have  the  jurisdiction  to  do  that.  But  I 
would  caution  you  to  go  further. 

It  seems  to  me  that  if  I  have  any  authority  to  deal  meaningfully  with  the  consequences  of  the 
Ministry's  failure  to  comply  with  the  original  order,  the  only  limitation  thereon  is  that  I  cannot  issue 
directives  that  are  unrelated  to  the  subject-matter  of  the  original  complaints  I  was  appointed  to  hear. 
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Surely,  unless  my  authority  is  regarded  as  spent,  what  I  could  have  ordered  in  1 998  I  can  order  today. 
And,  surely,  what  I  have  the  power  to  order  the  Ministry  to  do  is  not  a  function  of  what  it  might 
independently  have  decided  to  do,  or  a  function  of  whatever  third-party  recommendations  it  declares 
it  has  "accepted".  The  Ministry  may  decide  to  do  a  host  of  things  that  it  cannot  be  ordered  to  do,  and 
it  may  accept  or  reject  any  number  of  recommendations  from  consultants  it  has  engaged;  but  it  is 
quite  obviously  free  to  change  its  mind.  If  I  otherwise  lack  the  authority  to  order  the  Ministry  to  do 
certain  things,  I  fail  to  see  how  the  simple  fact  that  it  has  freely  expressed  a  non-binding  intention  to 
do  them  clothes  me  with  the  power  both  to  order  the  Ministry  to  do  those  things  and  to  set  up  a 
monitoring  mechanism  to  be  sure  that  it  does.  If  that  suggestion  is  sound,  would  I  still  have  the 
authority  to  order  the  Ministry  to  act  in  accordance  with  third-party  recommendations  should  its 
"acceptance"  of  them  be  tentative?  And  can  it  not  be  said  that  non-binding  expressions  of  intention 
are  inherently  tentative,  while  those  that  are  truly  binding  do  not  need  to  be  reinforced  by  superfluous 
orders?  Could  the  Ministry,  in  response  to  this  submission  as  to  the  source  of  my  authority,  withdraw 
its  acceptance  of  such  recommendations  in  order  to  foreclose  such  a  grasping  at  power?  The  thrust 

of  the  argument  seems  to  be  that  the  Ministry's  expressed  intentions  are  too  fragile  to  be  trusted,  but 
substantial  enough  to  endow  me  with  authority  to  order  it  to  carry  them  out. 

According  to  Assistant  Deputy  Minister  Newman,  the  Ministry  has  "accepted"  most  of  the 
Devlin  recommendations,  and  the  above  reference  to  her  evidence  as  being  "sort  of  its  defence  is 
enlarged  upon  in  the  Commission's  written  submissions  in  which  the  following  statements  are  made 
(at  p.  7): 

The  Ministry  relies  on  the  Systemic  Change  Program,  and  its  acceptance  of  all  the 
Devlin  recommendations  in  the  Systemic  Change  Training  Report  and  eleven  out  of 
thirteen  recommendations  in  the  Devlin  WDHP  report,  in  defending  this  complaint. 
The  Ministry,  through  its  acceptance  of  most  of  the  Devlin  recommendations  and  the 
Systemic  Change  Program,  suggests  that  systemic  change  is  already  happening  at  the 
Ministry  or  will  be  happening  and  accordingly,  no  further  remedies  are  required  from 
the  Board. 

Implicit  in  the  Ministry's  defence  is  the  expectation  that  the  Ministry  will  carry  out 
the  recommendations  that  it  has  accepted.  Given  the  historical  failure  of  the  Ministry 
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to  act  on  the  recommendations  of  third  parties,  the  Board  must  order  the  Ministry  to 
implement  the  Devlin  recommendations  it  has  accepted  within  2  years  of  the  Board's 
decision  and  monitor  the  implementation  at  6  month  intervals. 

Although  the  Systemic  Change  Training  Programme  was  put  forward  unsuccessfully  by  the 

Ministry  as  evidence  that  it  implemented  the  1998  order,  its  expression  of  future  good  intentions, 

while  perhaps  meant  to  be  disarming  in  the  context  of  remedies,  does  not  seem  to  me  to  constitute 

any  kind  of  defence  to  the  claim  that  it  failed  to  comply  fully  with  that  order  in  consequence  of  which 

the  atmosphere  of  the  Centre  remains  poisoned.  Moreover,  even  assuming  that  (contrary  to  my 

understanding  of  its  position)  the  Ministry  is  to  be  taken  to  have  sought  to  induce  me  to  refrain  from 

ordering  it  to  implement  all  of  the  Devlin  recommendations  by  holding  out  that  it  has  already 

accepted  most  of  them,  I  do  not  think  that  that  would  estop  it  from  successfully  challenging  my 

authority,  based  on  that  ground,  should  I  order  it  to  implement  any  of  them.  And  of  course,  having 

regard  to  its  "historical  failure  to  act  on  the  recommendations  of  third  parties",  the  Ministry's 

"acceptance"  of  most  of  those  made  by  Devlin  is  not  something  I  would  be  prepared  to  take  into 

account  in  deciding  what  orders  ought  to  be  made. 

Counsel  is  scrupulously  concerned  about  the  danger  of  my  overstepping  my  jurisdiction  by 
making  Ministry-wide  orders  when  the  original  complaints  related  to  the  Centre;  but  because  the 
orders  she  wants  me  to  make  include  most  of  the  Ministry-wide  recommendations  made  in  the 
Devlin  WDHP  Report,  she  proposes  that  I  order  those  already  "accepted"  by  the  Ministry,  but  not  the 
two  that  were  rejected,  because,  she  appears  to  suggest,  the  only  basis  of  my  authority  to  make 
Ministry-wide  orders  regarding  any  of  them  is  their  pre-acceptance  by  the  respondent.  I  take  a  quite 
different  view  of  the  matter.  Whether  the  Ministry  accepts  or  rejects  recommendations  that  it  has 
elicited,  as  it  is  perfectly  free  to  do,  has  no  relevance  to  my  jurisdiction.  The  Ministry-wide  systemic 
directives  that  I  have  the  authority  to  issue  are  those  that  in  my  opinion  are  necessary  in  order  to 
achieve  compliance  with  the  Code  in  respect  of  the  complaints  I  was  appointed  to  hear,  and  in  respect 
of  future  practices  on  the  part  of  the  Ministry  in  relation  thereto;  and  that  includes  all  Ministry-wide 
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directives  that  are  shown  on  a  balance  of  probabilities  to  be  needed  in  order  to  "fix  the  problem"  at 

the  Centre,  whether  they  have  already  been  "accepted"  by  the  Ministry  or  not.  And  I  must  say,  in 

light  of  the  following  submission,  that  in  the  final  analysis  that  may  really  be  the  position  of  the 

Commission  as  well,  at  least  in  terms  of  outcome: 

There  is  no  question  that  that  systemic  breakdown  at  the  Ministry  affects  all 
institutions  including  Metro  East,  and  I  would  submit  that  until  you  fix  that  problem 
you  are  never  going  to  be  able  to  fix  Metro  East.  You  can  have  specific  or  individual 
remedies,  but  that  larger  dysfunction  will  continue  to  filter  down  and  contaminate  the 
local  institutions,  and  so  that  problem  has  to  be  fixed.  In  my  submission  that  problem 
needs  to  be  the  focus  of  the  Ministry-wide  remedies. 

Curiously  (having  regard  to  that  submission),  counsel  elsewhere  made  this  statement:  "I  said 
earlier  that  actually  in  my  submission  I  don't  think  you  do  have  jurisdiction  to  order  the  IIU  to 
disband;  but  I  do  certainly  think  you  have  jurisdiction  to  say  at  Metro  East  there  will  be  no  internal 
investigations.  There  will  be  no  IIU.  There  will  be  no  internal  mediation.  And  that  all  of  the 
complaints  at  Metro  East,  including  Michael  McKinnon's  complaints,  if  any,  are  to  be  dealt  with 
externally."  However,  whereas  requiring  the  use  of  external  investigators  regarding  future  matters 
involving  the  complainant  is  fully  warranted,  unless  the  ITU's  involvement  in  WDHP  complaints 
arising  in  the  Centre  contributes  to  its  poisoned  atmosphere,  I  fail  to  see  any  compelling  reason  for 
banishing  it  altogether  from  that  workplace.  But  if,  on  the  other  hand,  the  IIU's  investigations  into 
WDHP  matters  at  the  Centre  have  a  poisonous  effect  there,  then  surely  they  have  (or  risk  having)  the 
same  effect  elsewhere  in  the  Ministry,  thereby  warranting  the  wider  application  of  the  order.  It  seems 
to  me  that  the  only  justification  for  any  Ministry-wide  order  is  (as  counsel  suggested)  to  address  the 
"systemic  breakdown  at  the  Ministry  that  affects  all  institutions,  including  Metro  East",  because  until 
that  "larger  dysfunction"  is  fixed  the  Board  is  "never  going  to  be  able  to  fix  Metro  East".  I  find  quite 
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inconsistent  with  that  view  the  Commission's  suggestion  that,  because  the  Ministry  has  not  already 
"accepted"  to  follow  them,  I  must  refrain  from  ordering  the  implementation  of  recommendations  that 
its  own  "expert  on  effecting  systemic  change  in  racially  poisoned  work  environments"  advises  are 
needed  for  that  purpose.  If  the  risk  of  "reinfection"  is  thus  to  be  permitted  to  endure,  it  would  seem 
rather  pointless  to  order  any  of  these  recommendations  to  be  implemented. 

3.  The  Devlin  Recommendations 

Both  the  complainant  and  the  Commission  seek  Ministry-wide  remedies,  as  well  as  remedies 

that  pertain  more  particularly  to  the  complainant  and  to  the  Toronto  East  Detention  Centre.  The 

Ministry-wide  remedies  sought  by  the  complainant  include,  but  are  not  limited  to,  ordering  the 

Ministry  to  implement  within  six  months  of  the  decision  all  of  the  recommendations  made  in  the 

Devlin  WDHP  Report  (Exhibit  128),  with  certain  "minor  modifications"  to  some  of  them.  As 

indicated,  the  "Devlin  recommendations"  that  the  Commission  asks  the  respondent  be  ordered  to 

implement  are  those  that  the  Ministry  professes  it  has  accepted  and  intends  to  implement  (evidence 

of  Ms.  Newman,  February  12, 2002).  The  Commission,  which  is  seeking  as  well  other  remedies  that 

are  not  confined  to  the  Centre,  would  allow  a  period  of  two  years  from  the  decision  for  the  Devlin 

recommendations  to  be  fully  implemented. 

The  Devlin  recommendations  are  dealt  with  at  pages  35  to  48  of  the  Report,  and  most  of  them 
are  unnumbered  and  must  be  gleaned  from  extensive  explanatory  text.  However,  they  are  outlined  in 
a  Ministry  "overhead"  document  entitled  "WDHP  Review  -  SMC  Decisions  -  November  5,  2001" 
(Exhibit  235),  The  thirteen  recommendations  listed  in  that  document  are  central  to  the  remedies 
requested,  and  the  "Ministry  decisions"  accompanying  them  are  to  be  taken  to  show  that  eleven  of 
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them  have  been  accepted.  Such  acceptance  is  one  of  the  initiatives  the  Ministry  claims  to  have 
undertaken  to  address  issues  of  harassment  and  discrimination,  in  light  of  which  it  submits  that  the 
orders  sought  are  superfluous.  Given  the  crucial  importance  of  these  recommendations  with  respect 
to  the  final  outcome  of  this  decision,  they  must  be  set  out  in  full,  along  with  the  main  body  of  Dr. 
Agard's  evidence  in  respect  of  those  that  are  contentious.  The  recommendations  and  corresponding 
"decisions"  (with  the  "minor  modifications"  sought  by  the  complainant  underscored  in  square 
brackets)  are  as  follows: 

Recommendation  1:  The  Equal  Opportunity  Lead  should  have  the  leadership  role 
with  regard  to  WDHP  and  Conflict  Resolution  within  the  Ministry. 
Ministry  decision:  The  CAO,  as  head  of  HR  and  EO  lead,  will  take  the  role  of 
Executive  Lead.  A  steering  Committee  will  be  created  to  oversee  the  project 
component  of  implementation. 

Recommendation  2:  (a)  All  managers  to  receive  three  days  [skills-based]  training 
within  six  months  on  alternative  dispute  resolution  methodologies,  workplace 
restoration,  team  building,  cross-cultural  communications,  Ontario  Human  Rights 
Code,  and  Freedom  of  Information  Act.  (b)  All  staff  receive  a  half-day  refresher 
annually  on  WDHP  and  conflict  resolution,  (c)  The  Ministry  will  partner  with  Shared 
Services  Bureau  to  deliver  a  regionally  based,  customized  WDHP  training  program  to 
all  managers  over  the  next  year  [with  consultation  with  Ontario  Human  Rights 
Commission], 

Ministry  decision:  The  Ministry  supports  the  need  for  training  and  integration  into  the 
organization's  delivery  system.  The  Director  of  Staff  Training  &  Development  will 
develop  a  proposal  to  address  integrated  conflict  resolution  training. 
Recommendation  3:  A  Conflict  Resolution  Unit  should  be  established  to  manage  a 
range  of  conflicts  that  arise  within  the  Ministry  and  to  manage  the  variety  of 
resolution  processes  which  exist  and  which  need  to  be  established. 
Ministry  decision:  The  Ministry  supports  an  integrated  approach  to  conflict 
resolution.  The  Ministry  will  go  forward  to  EDC  for  approval  to  create  a  new  branch 
that  will  incorporate:  WDHP,  sexual  impropriety  and  other  investigations  as 
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assigned;  systemic  change;  anti-racism;  alternative  dispute  resolution/mediation. 
Recommendation  4:  A  roster  of  external  investigators  would  replace  the  WDHP 
investigation  role  of  the  IIU.  The  WDHP  Operating  Policy  speaks  to  this  issue. 
Ministry  decision:  The  Ministry  will:  retain  capacity  for  investigations  within  the 
Ministry;  conduct  a  business  process  review  of  all  processes;  develop  more  rigorous 
standards  for  investigations;  determine  appropriate  budget  nd  core  staff  level  (budget 
to  be  diverted  to  ADR). 

Recommendation  5:  Anti-racism  Coordinator  and  staff  should  be  housed  within  the 
Conflict  Resolution  Unit.  The  majority  of  the  work  of  the  Anti-racism  Coordinator  is 
conflict  related  and  should  be  consolidated  with  the  other  conflict  resolution 
activities. 

Ministry  decision:  The  Ministry  agrees,  as  per  recommendation  number  3,  that  anti- 
racism  expertise  be  incorporated  into  the  new  branch. 

Recommendation  6:  Prescribe  a  process  and  new  time  frames  for  completion  of 
investigations  -  four  weeks. 

Ministry  decision:  The  Ministry  supports  the  need  for  a  business  process  review  of 
current  practices  and  development  of  new  practices  and  performance  standards.  The 
Ministry  does  not  support  the  recommendation  to  shorten  the  time  frame  of  an 
investigation  from  the  60  days  specified  in  the  OPS  WDHP  policy. 
Recommendation  7:  A  process  of  managing  the  volunteer  mediators  [rather,  a  roster 
of  external  mediators]  under  the  Systemic  Change  Program. 

Ministry  decision:  The  Ministry  recognizes  the  need  to  develop  the  role  of  ADR  and 
the  mediation  function,  ensuring  alignment  with  the  Systemic  Change  Program. 
Mediators  have  been  through  a  thorough  selection  process,  and  training  is  scheduled 
for  late  November. 

Recommendation  8:  The  role  of  the  role  of  WDHP  Advisors  needs  to  be  clarified. 
[WDHP  Advisors  must  be  qualified,  unbiased,  and  provided  with  sufficient  resources 
to  carry  out  their  mandate.] 

Ministry  decision:  The  Ministry  supports  the  need  to  review  the  role  of  advisors  in 
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light  of  the  decision  to  create  a  new  branch  dealing  with  conflict  resolution. 
Recommendation  9:  A  WDHP  Review  Committee  needs  to  be  established,  chaired  by 
the  Director  of  the  Conflict  Resolution  Unit. 

Ministry  decision:  The  Ministry  supports  the  creation  of  a  WDHP  Review  Process  to 
ensure  consistency  of  discipline  and  to  provide  a  quality  assurance  function. 
Recommendation  10:  There  must  be  clear  and  increased  accountability  for  WDHP 
established.  WDHP  performance  should  be  included  as  part  of  the  performance 
system  within  the  Ministry. 

Ministry  decision:  The  Ministry  supports  the  recommendation  that  performance 
measures  be  developed  and  that  managers  be  held  accountable. 
Recommendation  1 1 :  The  organization  must  undertake  high  profile  activities  in 
support  of  WDHP.  These  activities  will  signal  to  all  staff  that  there  is  a  willingness  to 
undertake  the  difficult  tasks  of  removing  people  from  the  system  who  are  found  to  be 
in  serious  violation  of  the  policy  or  imposing  significant  levels  of  discipline  to  less 
serious  violators.  There  must  be  comparative  consistency  of  discipline  applied  to 
violators  regardless  of  classification  group. 

Ministry  decision:  The  Ministry  agrees  that  our  actions  need  to  be  consistent  with  our 
messages  and  expectations  and  will  be  taking  strong  action  against  violators. 
Recommendation  12:  Exit  interviews  should  be  conducted  with  all  departing  staff  for 
a  period  of  two  years. 

Ministry  decision:  The  Ministry  sees  value  in  understanding  why  staff  leave,  and  will 
gather  exit  information  whenever  an  employee  resigns. 

Recommendation  13:  A  monitoring  mechanism  must  be  established  to  measure  and 
report  at  six  month  intervals  for  the  first  three  years  of  the  new  process.  The 
monitoring  activity  must  be  conducted  by  an  external  organization  in  order  to  ensure 
the  integrity  of  the  process. 

Ministry  decision:  The  Ministry  supports  this  recommendation  in  principle,  but  will 
be  capturing  the  information  through  a  different  approach.  Under  the  Systemic 
Change  Program,  an  external  auditor  will  evaluate  compliance  with  WDHP  policy  by 
visiting  a  number  of  sites. 
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The  pivotal  part  of  Dr  Agard's  direct  evidence  regarding  these  recommendations,  given  on 
march  8,  2002  (Tape  2,  Side  B),  is  as  follows  (emphasis  added): 

Q.  I  don't  really  want  to  take  you  through  each  recommendation,  but  I  would  like  to 
get  your  opinion  or  comment  on  a  couple  of  things.  We  have  heard  evidence  in  this 
hearing  that  the  Ministry  has  essentially  accepted  1 1  out  of  the  13  and  I  would  like 
you  to  comment  on  what  they  haven't  accepted  to  see  if  you  do  have  any  comment  on 
it.  They  are  as  follows.  This  is  the  disagreement,  Dr.  Agard.  The  Ministry  agrees  that 
training  should  be  provided,  managerial  training  should  be  provided,  but  says  not  in 
six  months  but  in  a  year  and  through  the  Shared  Services  Bureau,  so  I  guess  through 
the  government  that  training  should  be  provided.  The  Ministry  disagrees  with 
external  investigators  and  the  Ministry  disagrees  with  the  audit  as  set  out  by  Devlin, 
in  number  13.  Basically  it  says  that  that  is  already  happening  through  the  systemic 
change  programme,  which  I  know  you  are  also  going  to  comment  on  today.  So  when 
you  look  at  the  Ministry's  disagreement,  can  you  comment  on  that? 
A.  Sure.  Collectively  or  individually? 

Q.  Collectively,  I  think.  First  of  all,  is  there  a  common  thread  that  runs  through  the 
areas  of  disagreement? 

A.  It  seems  to  me  that  ~  I'm  just  thinking  of  how  I  should  answer  the  question,  just  in 
fairness  to  your  question,  because  it  is  an  important  one.  You  see  when  you  come  to 
the  recommendations  it  is  basically  the  action  plan.  If  the  Ministry  is  in  fact  saying 
that  they  are  accepting  1 1  of  the  13  recommendations,  then  I  think  that  the  Ministry 
needs  to  be  held  accountable  for  1 1  of  the  13  recommendations.  When  I  go  through 
the  recommendations  I  think  that  individual  consultants  may  vary  about  little  nuances 
here  and  there,  and  whatever  else,  and  so  on,  but  at  the  end  of  the  day  this  particular 
environment  requires  action.  So  let's  compliment  the  Ministry  in  taking  11  of  13, 
with  the  caveat  that  its  implementation  has  to  be  monitored.  Somebody  has  to  be 
there.  In  terms  of  the  defining  of  it,  I  guess  the  Ministry  will  get  its  education  along 
the  way.  But  when  you  take  a  look  at  these  three  recommendations,  what  it  does  is 
that  anything  that  moves  to  one 's  external  accountability  seems  to  be  a  non-starter,  it 
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is  not  agreeable.  Okay?  I  just  took  notes  from  what  you  said.  So  if  you  talk  about 
management  training,  I  am  not  sure  that  if  you  go  through  the  Shared  Services  Bureau 
that  it  in  fact  has  to  be  internal  to  the  Ministry.  I'm  not  sure  about  that.  I  think  the 
Shared  Services  Bureau  can  in  fact  purchase  services  elsewhere,  but  if  I  accept  your 
premise  then  this  remains  internal.  There  is  no  external  accountability.  If  we  look  at 
the  investigators,  they  are  external,  and  they  reject  that  as  well.  Recommendation  13, 
you  tell  me,  is  going  to  be  dovetailed  with  the  audit  process. 
Q.  Under  the  systemic  change  programme.  So  not  the  audit  that  Devlin  sets  out  in 
recommendation  13.  But  the  Ministry  says  that  has  already  been  done  over  here. 
A.  Based  on  the  knowledge  I  have  of  all  of  the  documentation  and  all  of  the 
processes,  recommendation  13  cannot  be  dove-tailed  into  the  audit  process.  The  audit 
process  in  systemic  change,  I  believe  this  goes  on  to  1995,  doesn't  it,  somewhere 
there?  Well,  it  is  probably  even  earlier  than  that  if  in  fact  it  is  as  a  result  of  the 
grievance  board  settlement  order.  So  if  you  take  a  look  at  this  document,  that  audit,  it 
seems  to  me,  is  a  measure  against  that  process.  Devlin's  recommendations  are  fairly 
comprehensive.  For  example,  I  believe  in  some  respects  some  of  them  are  over 
ambitious,  but  notwithstanding  that;  for  instance,  the  conflict  resolution  unit  has 
oodles  of  work,  accountability,  implementation  time  frames,  et  cetera,  et  cetera,  et 
cetera.  I  don 't  see  that  audit  over  there  having  the  capacity  to  evaluate  that.  I  don't 
see  it.  Now,  there  are  a  few  -  but  let  me  not  get  into  that. 

Q.  Is  the  audit  set  out  in  the  systemic  change  programme  auditing  or  monitoring  the 
systemic  change  programme?  Would  that  be  fair.  We  will  go  through  that 
programme  and  what  are  the  key  elements,  but  it  is  really  monitoring  the  elements  of 
the  systemic  change  programme. 

A.  You  are  asking  me  for  my  professional  opinion  or  just  what  it  does? 

Q.  Would  you  agree  with  me  that  when  you  go  to  the  Systemic  Change  Programme, 

the  monitoring  mechanism  set  out  in  that  programme  is  to  monitor,  obviously,  that 

particular  programme? 

A.  Right.  Correct. 
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Q.  And  is  it  fair  to  say  that  there  is  nothing  in  the  monitoring  of  the  systemic  change 
programme  that  would  monitor  the  recommendations  under  WDHP  set  out  in 
Devlin? 

A.  Absolutely  not. 

Q.  They  are  two  very  separate  change  plans? 
A.  They  are  two  different  things. 

Q.  You  have  talked  about  the  central  theme,  or  thread,  running  through  the  areas  of 
disagreement,  and  again  I  don't  want  to  take  you  into  the  remaining 
recommendations.  I  know  you  have  reviewed  them.  You  have  just  spoken  about  the 
conflict  resolution  unit.  But  as  a  systemic  change  consultant  can  you  tell  us:  are  there 
sort  of  underlying  systemic  change  principles  at  the  root  of  things  like  a  central  place 
called  —  she  called  it  a  conflict  resolution  unit  and  you  may  call  it  something 
different.  But  can  you  just  talk  to  us  a  little  bit  about  what  are  sort  of  the  underlying 
themes  in  this  plan  of  change  that  government  has  recommended? 
A.  Sure.  Let  me  begin  by  putting  a  label  on  the  recommendations.  In  terms  of  the 
development  of  this  report,  and  in  terms  of  the  completion  of  the  exercise,  the 
recommendations  were  left  to  Devlin.  But  the  findings,  the  accountability  and 
responsibility  for  the  data  collection,  all  of  those  things,  and  even  some  of  the 
recommendations  in  terms  of  the  fact  that  we  had  some  general  discussions  about 
directions  to  proceed  in.  There  are  about  7  fundamental  principles  and  I  think  if  you 
go  through  the  recommendations  you  would  find  those  7  fundamental  principles  that  I 
always  go  back  to  when  we  begin  to  talk  about  organizational  change,  they  are  vested 
in  organizational  behavioural  principles  as  they  apply  to  human  rights  and  equity 
issues.  I  think  you  see  that  weave  through  the  recommendations  here. 
The  first  is  that  the  change  process  must  in  fact  recognize  and  be  infused  with  the 
authority  of  the  directing  minds  of  the  organization.  In  the  case  of  the  Ministry,  I  have 
often  wondered,  back  and  forth  in  this  work,  as  to  whether  when  it  comes  to 
government  institutions,  if  it  is  not  the  Minister.  However,  let  the  jury  be  out  on  that. 
What  we  do  know  is  that  the  Deputy  Minister  is  the  primary  directing  mind,  if  I  can 
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use  human  rights  terminology,  with  respect  to  the  accountability  for  the  change,  not 
just  for  the  organization  but  the  change.  One  of  the  things  I  have  learned  over  the 
years  is  that  a  Deputy  Minister  is  very  powerful.  A  Deputy  Minister  in  the  Ministry  of 
Correctional  Services  is  extremely  powerful.  Part  of  the  reason  for  that  is  because  of 
the  organizational  structuring. 

There  is  a  whole  sense  of  organizational  cohesiveness  that  is  required  when  we  come 
to  para-military  structures.  We  accept  that.  We  recognize  that.  But  I  always  say  that  if 
we  use  that  tool  and  vehicle  as  a  directing  mind,  I  do  not  understand  —  but  I  do 
understand  ~  that  it  lessens,  really,  the  opportunity  to  execute  systemic  change, 
because,  after  all,  this  is  an  organization  in  which  "Aye,  aye,  sir,  steady  as  she  goes" 
is  the  corporate  value  system.  So  if  I,  as  the  recipient  of  the  "Aye,  aye,  sir",  say 
"That's  what  we  are  going  to  do",  it  should  be  a  lot  easier  than  over  at  the  University 
of  Toronto  where  intellectual  debate  and  discussion  is  supposedly  part  and  parcel  of 
that  corporate  value  system. 

The  first  is  that  the  directing  mind  --  and,  in  brackets,  (minds)  —  have  to  use  the 
authority  vested  in  them  to  be  responsible  for  the  change.  That's  the  first.  The  second 
is  that  it  has  to  become  an  organizational  priority.  I  think  I  gave  the  example  earlier 
about  a  parking  lot.  If  in  fact  the  organization  wants  to  downsize,  it  becomes  an 
organizational  priority.  Everybody  is  involved  in  that  and  we  get  the  objectives.  We 
have  all  kinds  of  plans.  We  have  implemented  processes,  we  have  reviews  that  take 
place,  we  have  subcommittees  over  here  because  it  is  an  organizational  priority. 
Everybody  shut  down  a  few  institutions.  It  becomes  an  organizational  priority  and 
everybody  talks  about  it  and  we  get  results.  So  I  say  when  it  comes  to  me  in  my 
environment,  when  it  comes  to  my  understanding  of  corporate  behaviour  with  respect 
to  Canadians  who  are  of  a  minority  background,  because  that's  the  area  I  work  in, 
then  we  should  be  no  less  because,  by  not  identifying  that  behavioural  change  process 
within  the  organization  as  an  organizational  priority,  I  think  ~  maybe  I'm  exceeding 
my  jurisdiction  here,  Ms.  Scott,  but  I  think  that  that  is  in  and  of  itself  systemic 
discrimination.  Dealing  with  these  issues  it  would  be  an  organizational  priority,  it 
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would  have  to  become  an  organizational  priority.  I  think  I  see  it  being  interwoven  in 
the  recommendations. 

The  other  thing  is  that  there  has  to  be  systems  in  place  to  support  the  change.  The 
same  way  we  have  all  kinds  of  procedures  and  processes,  and  whatever  else,  with 
respect  to  other  priorities,  then  we  need  to  have  those  systems  in  place  to  support  that 
change.  When  we  go  to  the  recommendations  here,  I  think  what  I  hear  Devlin  say  is 
that  it  is  sadly  lacking  in  the  Ministry  of  Correctional  Services.  What  I  add  to  that  is 
that  the  Ministry  of  Correctional  Services  should  view  this  as  an  organizational 
opportunity  to  bring  about  the  desired  change.  So  I  say  take  the  1 1  recommendations 
and  the  other  7,  it  might  be  8,  over  in  Systemic  Change  Training,  and  implement. 
Once  you  begin  to  do  that  you  begin  to  get  systems. 

The  other  fundamental  principle  is  accountability.  Like  anything  else,  and  I  think  we 
used  the  General  Motors  analogy  earlier,  the  accountability  has  to  be  part  of  the 
performance  appraisal  system,  just  like  anything  else.  So  accountability  must  be 
vested  in  the  performance  appraisals  and  you  cannot,  like  I  note  in  the  audit,  I  have 
always  had  difficulties  with  these  self-evaluating  principles.  It  is  probably  a  cultural 
and  racial  difference.  We  have  always  sort  of  valued  other  people  valuing  our  work. 
If  you  belong  to  the  majority  society  you  are  quite  free  to  value  your  own  work  and 
say  whatever  you  say  about  yourself,  because  when  you  developed  your  cultural  and 
racial  identity  it  wasn't  an  issue.  But  if  you  look  at  systemic  change,  you  have  this 
managerial  sort  of  accountability,  things  that  people  are  supposed  to  score  and  check 
by.  It  is  a  sort  of  self-evaluating  tool.  No  training.  I  have  no  experience.  What  am  I 
evaluating?  And  when  you  come  back  to  the  audit,  it  suffers  some  of  those  ills.  I 
think  on  one  of  my  on-site  visits  —  and  I  believe  it  was  at  the  Don  Jail,  I  think  that's 
where  I  got  it,  I  got  a  document,  and  ironically  it  was  given  to  me  by  one  of  the 
minority  officers,  if  I  could  call  it  that.  And  the  document  is  beautiful,  and  it  is 
powerful,  in  the  Ministry  of  Correctional  Services,  and  it  talks  about  supervisor 
competencies,  and  that  is  a  modern  way  of  delivering  a  service  and  an  organizational 
practice.  We  are  now  talking  about  managerial  competencies.  It  is  not  fly-by-night,  it 
is  not  some  self-evaluating  process.  But  you  know  what?  Those  managerial 
competencies,  that  document,  does  not  have  specific  reference  to  racism,  it  does  not 
have  specific  reference  to  managing  sexual  harassment.  It  is  a  competency.  And  if  it 
isn't  there,  the  same  way  you  go  to  measure  me  and  evaluate  me  as  to  how  many 
incidents  there  might  have  been  on  my  shift,  then  you  need  to  set  in  motion  some 
standards.  And  that  is  part  of  one  of  the  problems  with  the  systemic  change  piece.  Set 
in  motion  some  standards  by  which  I  will  be  held  accountable  and  by  which  you  can 
evaluate  me,  if  we  want  to  bring  about  that  change.  And  in  there  I  think  Devlin  does 
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some  of  that. 

Contrary  to  the  assertion  that  eleven  recommendations  have  been  "accepted",  the  fourth  and 
thirteenth  are  not  the  only  ones  that  the  Ministry  rejects.  As  I  read  them,  the  relevant  "Ministry 
decisions"  show  that  four  of  the  recommendations  have  been  either  rejected  or  not  fully  accepted, 
namely:  recommendation  2,  in  its  entirety,  and  recommendations  4,  6  and  13. 

As  to  the  second  recommendation,  to  "support  the  need  for  training"  is  not  (a)  to  commit  to 

three  days  training  for  all  managers  within  six  months,  or  (b)  to  commit  to  the  provision  of  a  half-day 

refresher  course  for  all  staff  annually;  nor  is  it  (c)  to  commit  "to  deliver  a  regionally  based, 

customized  WDHP  training  programme  to  all  managers  over  the  next  year".  The  vague  pledge  "to 

develop  a  proposal  to  address  integrated  conflict  resolution  training"  promises  nothing. 

As  to  the  sixth  recommendation,  to  adhere  to  the  sixty  days  time  frame  presently  in  place  is  to 
reject  the  recommended  four  weeks  time  frame  for  the  completion  of  investigations.  However,  I 
would  note  that  the  longer  period  is  found  throughout  the  Ontario  Public  Service,  and  there  is  no 
suggestion  that  the  WDHP  policy  is  not  working  in  other  ministries.  It  seems  to  me  that,  if  the  other 
recommendations  are  implemented  so  that  the  WDHP  policy  is  effective  in  the  Ministry,  then  there  is 
no  reason  for  that  policy  to  apply  differently  there.  As  counsel  for  the  Ministry  said  (Tape  1 ,  Side  A, 
July  5,  2002): 

...  There  has  been  no  suggestion  here  that  there  is  some  deficiency  with  the  WDHP 
policy.  I  think  there  has  been  general  agreement  that  it's  a  good  policy.  Four  weeks, 
as  was  recommended  by  Devlin  -  and  this  was  part  of  the  concern  with  it  —  the 
matter  of  time  lines  is  dealt  with  in  the  WDHP  policy,  and  that's  the  way  it  should 
stay,  in  my  submission.  And  for  that  reason  the  Ministry  didn't  agree  with  that 
recommendation,  so  I  submit  that  the  Board  shouldn't  include  that  either. 

As  to  the  thirteenth  recommendation,  Dr.  Agard  made  it  clear  that  the  "auditing"  the  Ministry 
proposes  to  undertake  pursuant  to  its  "Systemic  Change  Programme"  is  not  the  equivalent  of  the 
monitoring  recommended  by  Devlin,  and  is  incapable  of  ensuring  that  change  actually  takes  place. 
Some  of  Dr.  Agard' s  testimony  regarding  "auditing"  has  been  reproduced,  and  the  following 
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exchange  regarding  that  matter  also  occurred  in  the  course  of  direct  examination  (Tape  3,  Side  B, 
March  8,  2002): 

Q.  The  reason  I  am  asking  you  [to  turn  to  page  48  of  the  Devlin  WDHP  Report]  is 
that  the  evidence  that  we  have  heard  from  Ms.  Newman  was  that  while  they  agree 
with  recommendation  13,  they  agree  with  the  monitoring  mechanism  recommended, 
they  say  that  it  is  being  done  under  the  audit  of  the  systemic  change  programme.  So 
my  question  to  you  is:  are  they  transferable?  I  think  you  may  have  spoken  to  this 
earlier. 

A.  I  think  they  perform  two  different  functions.  It  seems  to  me  that  the  audit  is 
attempting  to  take  a  snapshot  against  certain  standards  that  have  been  established  of 
what's  going  on  in  the  workplace.  Its  purpose,  on  page  13  [sic;  recommendation  13 
was  intended],  is  to  promote  and  enhance  accountability  of  all  employees  for  a 
discrimination-  and  harassment-free  workplace.  I  cannot  concur  with  this  being  the 
purpose  of  an  audit.  Because  an  audit  is  an  evaluation,  an  audit  is  a  snapshot,  an  audit 
is  a  picture,  an  audit  identifies  performance  against  certain  criteria. 
Q.  Dr.  Agard,  can  I  just  ask  you  one  question  before  you  go  further?  This  comes  back 
to  my  earlier  question  of  the  reports  we  have  had  over  the  last  decade.  Do  you  think, 
in  your  opinion,  it  is  necessary  to  take  a  snapshot  of  the  Ministry  in  2002  or  do  you 
think  there  are  a  series  of  reports,  and  perhaps  a  hearing  such  as  this,  that  has  already 
taken  the  picture? 

A.  Absolutely  not.  I  could  be  answering  two  questions  at  the  same  time,  Ms.  Scott, 
but  I  will  attempt  to  do  that.  The  "will"  that  the  Ministry  does  not  have,  as  you 
describe  it,  comes  from  a  corporate  values  head-space  that  is  traditional.  I  was  going 
to  say  old  fashioned,  but  I'll  say  traditional.  That  value  system  says  that  if  we  don't 
have  a  problem,  don't  fix  it.  And  "we  don't  have  a  problem"  means  that  we  ignore 
the  information  that  is  coming  to  us.  So  that  when  we  go  through  all  of  the  reports 
that  went  before  [i.e. ,  "Racism  Behind  Bars",  et  cetera],  I  am  sure  that  there  are  many 
senior  people  in  the  Ministry  who  would  believe  that  they  took  action,  but  they  were 
taking  action  in  an  organization  that  is  sick.  I  always  talk  about  organizational 
behaviour.  Human  beings  get  sick  and  so  do  organizations.  They  need  healing,  and 
one  of  the  healing  pieces  is  that  you  don't  allow  a  document  like  this  to  pass  for  a 
systemic  change  programme.  Were  this  to  go  to  cabinet  I  don't  think  it  would  have 
flown.  In  terms  of  organizational  priorities,  this  would  not  have  ended  up  anywhere 
where  anybody  was  looking  for  some  consecutive  thinking  through  of  analytical 
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processes  with  some  organizational  systemic  pieces  in  here  that  require 
accountability.  So  that  this  cannot  ~  and  that's  why  I  had  to  come  at  it  from  several 
different  perspectives.  This  is  part  of  the  old  syndrome.  Devlin  is  part  of  a  refreshed 
agenda.  Devlin  is  an  agenda  that  identifies  those  seven  pieces  that  we  talked  about 
this  morning.  Therefore,  recommendation  13  is  not  an  audit,  necessarily. 
Recommendation  13  is  a  monitoring  mechanism  external  to  the  Ministry  in  an 
attempt  to  give  it  some  "will",  in  an  attempt  to  break  this  cyclical  behaviour, 
organizational  behaviour,  which  has  documentation  after  documentation,  review  after 
review,  public  processes  like  these.  I  think  that  if  the  average  consulting  firm  were  to 
go  into  the  Ministry  tomorrow  morning  with  similar  terms  of  reference,  but  only 
slightly  changed,  they  would  come  back  with  the  same  results.  I  don't  think  you  need 
an  audit.  I  don't  think  you  need  another  go-round.  But  that's  just  my  professional 
judgment. 

As  counsel  for  the  Commission  said:  "What  the  audit  does  is  that  it  gives  you  a  snapshot. 

We've  got  ten  years  of  snapshots.  We've  got  a  two  hundred  and  some  odd  page  decision  of  a 

snapshot.  We've  got  —  are  we  at  22  days  [in  fact  30  days]  of  evidence?  —  of  a  snapshot.  We  don't 

need  any  more  pictures.  That's  not  the  point.  What  we  need  is  monitoring  to  ensure,  and  we  need 

very  definitive  tools  which  will  actually  require  all  levels  of  management  at  the  Ministry  to  do  their 

job,  to  ensure  that  their  workplace  is  free  from  harassment  and  discrimination." 

The  most  contentious  recommendation  in  terms  of  Ministerial  resistance  is  the  removal  from 
the  HU  of  its  investigative  role  with  respect  to  WDHP  matters  (there  being  no  suggestion,  it  is  to  be 
noted,  that  the  Unit  be  "disbanded",  as  counsel's  earlier  reference  suggests).  In  respect  of  this 
curtailment  of  the  IIU's  functions,  the  Devlin  WDHP  Report  makes  the  following  comments  (at  page 
29): 

The  results  of  this  review  indicate  that  forty-six  per  cent  of  respondents  felt  that  there 
was  no  timely  and  effective  resolution  of  complaints  by  the  Independent 
Investigations  Unit. 

Sixty  per  cent  of  respondents  indicated  that  they  did  not  have  any  knowledge  of  the 
HU.  This  is  an  area  of  concern  since  the  IRJ  is  currently  the  mechanism  by  which 
most  formal  complaints  are  resolved  in  the  Ministry  and  there  is  a  requirement  for 
managers  and  supervisors  to  "ensure  that  all  employees  know  their  rights  and 
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responsibilities  under  this  policy,  including  ways  in  which  allegations  of 


discrimination  and  harassment  can  be  resolved." 

The  WDHP  Operating  Policy  requires  that  investigations  are  completed  within  60 
days  of  the  assignment  to  an  investigator.  Until  the  current  year,  a  substantial  number 
of  investigations  conducted  by  the  IIU  did  not  meet  this  requirement.  When  compared 
to  the  eighty  per  cent  of  respondents  who  felt  that  investigations  could  be  completed 
within  a  two  to  three  week  period,  the  level  of  dissatisfaction  with  the  IIU  is  clear  and 
understandable. 

Dr.  Agard  was  questioned  about  this  recommendation  by  counsel  for  the  Commission  and, 
after  speaking  to  matters  relating  to  the  original  joint  terms  of  reference  regarding  the  two  Ministries 
that  contracted  jointly  for  Devlin's  services  (the  Ministry  of  Correctional  Services  and  the  Ministry  of 
the  Solicitor  General),  he  went  on  as  follows  (Tape  2,  end  of  Side  A  and  start  of  Side  B,  March  8, 
2002): 

...  we  do  systemic  analysis,  and  the  systems  are  going  to  protect  me  or  the  systems  are 
going  to  provide  me  with  an  opportunity  for  redress,  or  an  opportunity  for  comfort,  in 
that  environment  so  that  it's  non-discriminatory,  then  I  need  to  be  aware  of  what 
those  systems  are.  And  I  also  need  to  be  aware  of  the  effectiveness  of  those  systems. 
As  a  matter  of  fact,  there  is  a  new  body  of  research  coming  out  now  that  talks  about 
[unintelligible]  racism  and  symbolic  racism,  and  it  speaks  to  the  individuals  who  are 
traditionally  discriminated  against,  and  how  they  measure  the  systems  that  are  in 
place  with  respect  to  their  effectiveness,  with  respect  to  their  buying  into  the  process. 
Because  there  are  many,  many  people  who  are  discriminated  against  as  part  and 
parcel  of  the  nature  of  the  whole  human  dynamic  around  discrimination.  They  don't 
say  anything.  They  don't  use  the  process.  There  are  several  reasons  for  that;  but 
notwithstanding  that,  if  the  IIU,  which  is  supposed  to  be  the  investigative  process, 
which  is  supposed  to  give  me  confidence  in  moving  forward  —  remember,  we  are 
doing  a  systems  analysis  here,  we  are  doing  a  systems  analysis  with  respect  to  the 
WDHP,  and  the  WDHP  essentially  says  that  my  emphasis  as  an  organization,  as  the 
Ontario  Public  Service,  is  with  respect  to  ADR  --  you  can  in  fact  begin  to  do 
investigations  because  it  is  not  every  complaint  that  can  be  dealt  with  through  an 
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ADR  process.  And  if  you  do  decide  to  do  that,  if  you  do  decide  to  investigate  then 
you  have  an  opportunity  --  as  a  matter  of  fact,  I  think  the  policy  says  it  is  sometimes 
preferred  to  use  an  external  investigator. 

Q.  Dr.  Agard,  just  before  you  get  to  external  versus  internal,  I  am  wondering  if  I  can 
just  turn  you  back  a  bit.  You  have  talked  about  what  you  found  with  respect  to  the  IIU 
in  the  Ministry  of  the  Solicitor  General.  But  can  you  tell  us  about  the  systemic 
weaknesses  that  you  found  with  respect  to  the  IIU  vis-a-vis  the  Ministry  of 
Corrections? 

A.  When  one  begins  to  take  a  look  at  the  IIU  in  the  Ministry  of  Correctional  Services, 
one  has  to  review  those  35  opinions  or  the  feelings  of  focus  group  members  within 
the  context  of  the  systemic  change  review,  the  system  issues  of  WDHP.  You  could 
go  off  and  say  IIU  can  do  certain  investigations  with  respect  to  sexual  impropriety  or 
whatever  else  you  want  to  do  ~  whatever  you  want  to  use  the  IIU  for  you  can—  but  I 
think  that  our  role  was  to  take  a  look  at  it  within  the  context  of  the  WDHP 
implementation. 
Q.  Right. 

A.  And  when  you  begin  to  do  that  you  begin  to  see  that  there  are  some  flaws  here, 
there  are  some  systemic  flaws.  The  WDHP  operational  policy  speaks  specifically  to 
timeliness  and  effectiveness.  The  IIU,  to  the  best  that  I  could  ascertain,  had  a  great 
deal  of  difficulty  over  time,  it  was  not  just  during  the  time  that  we  were  there,  about 
completing  its  investigations  in  a  timely  and  effective  manner.  The  other  was  that  — 
and  I  guess  this  is  the  best  professional  judgment,  when  you  take  a  look  at  the  focus 
group  data  and  when  you  take  a  look  at  the  needs  assessment  information,  because 
you  see  this  information  was  designed  to  give  a  corporate  feel,  and  so  individuals, 
primarily  in  managerial  areas,  were  interviewed.  They  were  not  randomly  selected. 
And  within  the  confidentiality  of  that ...  [some  evidence  is  lost  at  this  point  because 
of  changeover  to  side  B  of  the  tape]  ...  you  wouldn't  get  if  you  delivered  that 
questionnaire.  One  had  happened  to  the  IIU,  and  I  note  that  Miss  Devlin  uses  the 
terminology  somewhere  in  here  about  irrelevant,  how  it  had  outlived  its  usefulness, 
and  I  caution  against  that  thinking.  What  happened  is  that  the  IKJ  had  lost  its 
credibility  because  its  systems  were  unable  to  deliver  with  respect  to  timeliness  and 
effectiveness,  they  were  unable  to  deliver  with  respect  to  confidentiality.  Whether  this 
is  perceived  or  real,  that's  what  the  temperature  of  the  organization  says. 
Confidentiality  is  a  major  part  of  the  WDHP  policy.  They  were  unable  to  deliver  in 
terms  of  some  form  of  credibility  that  distanced  it  from  the  senior  administrative 
levels  of  the  Ministry.  So  that  within  this  environment  you  have  this  institution,  in  a 
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sense,  which  defined,  it  seems,  its  own  investigatory  processes  because  nobody  else 
knew  how  to  do  it.  They  have  the  expertise;  but  they  can't  really  deliver.  It  is  not  for 
me  to  say,  but  from  a  consulting  perspective,  were  I  the  Deputy  Minister,  if  I 
understood  the  temperature  within  the  organization,  I  would  not  risk  the 
organizational  health  by  sending  any  contentious  or  seemingly  contentious  complaint 
to  the  IIU. 

The  following  telling  observations  that  accord  completely  with  the  evidence  adduced  at  this 
hearing  are  found  in  the  Devlin  WDHP  Report  (at  pp.  20-21)  under  the  heading  "Adequacy  of 
Available  Complaints/Investigative  Processes": 

Managers  are  a  major  problem  with  the  effectiveness  of  WDHP  and  informal 
resolution  process  -  they  are  not  very  comfortable  with  the  procedure  and 
therefore  engage  in  avoidance  -  don't  take  immediate  or  effective  action  thus 
WDHP  Policy  is  not  taken  seriously 

Reluctance  to  report  on  fellow  worker  owing  to  corporate  culture  which 

values  "buddy  system"  to  support  workplace  safety 

There  is  a  fear  of  reprisals,  repercussions  and  alienation  by  peers 

Processes  present  extreme  frustration  at  all  levels 

Lengthy  duration  results  in  lack  of  confidentiality 

Significant  and  widespread  lack  of  confidence  in  the  IIU  investigative  process 
IIU  process  is  reputed  to  be  inordinately  lengthy  -  impression  persists  that  its 
process  requires  months,  even  years,  and  over-involvement  of  personnel 
IIU  lacks  reporting  credibility  -  outcomes  are  never  available 
IIU  process  very  overt  -  causes  breakdown  in  confidentiality  and  prolonged 
disruption  in  work  environment 

Perception  that  penalties  are  either  non-existent  or  lead  to  organizational 
advancement 

Complainants  unable  to  achieve  satisfactory  outcome  within  internal 
processes 

Under  cross-examination  by  counsel  for  the  complainant,  Dr.  Agard  was  questioned  about  the 
above  Devlin  WDHP  Report  observations,  and  his  responses  regarding  the  IIU  were  as  follows  (Tape 
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2,  Side  A,  May  29,  2002): 

Q.  This  is  at  page  21  bottom  [of  the  Devlin  Report]:  "Linkage  made  between  IIU 
process  and  lack  of  consequences  as  well  as  broad  suspicion  that  IIU  is  management 
controlled  resulting  in  perpetuation  of  old  boy's  network  ",  and  the  concern  is  that  it's 
just  going  to  be  perpetuated.  ...  And  I  take  it  that  you  have  set  out  in  no  uncertain 
terms  that  people  have  distrust  of  the  IIU  system? 
A.  Yes. 

Q.  And  that  that's  widespread? 
A.  That's  correct. 

Q.  And  that  it's  lost  all  credibility  among  the  rank  and  file,  to  use  your  words  [i.e., 
those  of  the  Report],  on  the  bottom  of  page  21? 
A.  That's  correct. 

Q.  And  your  recommendation  is  a  strong  recommendation  to  replace  the  IIU.  Is  that 

correct? 

A.  Yes. 

Q.  And  you  indicated  that,  in  keeping  with  other  similar  workplaces,  such  as  the 

Federal  Government,  that  you  would  have  external  investigators,  is  that  correct? 

A.  Correct.  And  the  other  point  of  the  thing  around  the  IIU  is  that  I  believe  it  is  the 
only  such  structure  in  all  of  the  Ontario  Public  Service.  Other  Ministries  have  found 
other  ways  of  dealing  with  those  matters. 

Counsel  for  the  Ministry  responded  to  the  complainant's  request  that  Devlin's  fourth 

recommendation  be  included  in  those  the  Ministry  is  ordered  to  implement.  However,  in  my  view, 

the  appalling  evidence  regarding  specific  instances  involving  the  IIU,  the  evidence  of  its  lack  of 

credibility,  and  the  expert  opinion  given  by  Dr.  Agard  and  found  in  the  Devlin  WDHP  Report,  far 

outweigh  Ms.  Newman's  view  that  the  problems  with  the  IIU  can  be  corrected  through  internal 

directives,  and  that  the  Ministry  ought  to  be  left  to  continue  as  the  only  Public  Service  body  to 

investigate  WDHP  complaints  internally.  The  response  on  behalf  of  the  Ministry  (Tape  1,  Side  A, 

July  5,  2002)  was  as  follows: 

[Recommendation  6]  calls  for  a  roster  of  external  investigators  to  replace  the 
investigation  of  the  IIU.  The  Ministry  didn't  agree  with  this  recommendation.  As  we 
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heard  in  Deborah  Newman's  evidence,  they  felt  that  it  was  somewhat  more  than  what 
was  needed  to  remedy  any  deficiencies  identified  in  the  WDHP  process.  So  I  would 
submit  that  consistent  with  that  decision  made  by  the  Ministry,  and  the  rationale  for 
that  decision,  which  I  believe  Deborah  Newman  did  explain  in  her  evidence,  that  the 
Board  should  not  include  that  recommendation  as  part  of  any  orders  it  is  considering. 

Before  turning  to  the  remedies  sought  by  the  parties,  it  is  to  be  noted  that  there  is  another  set 
of  recommendations  made  by  Dr.  Agard  in  the  Evaluation  of  the  Systemic  Change  Training 
Programme  Final  Report  (Exhibit  102),  which  was  also  prepared  for  the  Ministry  by  Devlin  & 
Associates.  The  following  eight  recommendations,  prefaced  by  a  brief  explanatory  note,  are  set  out  at 
page  86  of  this  report,  and  the  evidence  is  that  they  have  been  "accepted"  by  the  Ministry: 
The  following  recommendations  are  shaped  on  two  considerations.  The  first  gives 
credence  to  the  fact  that  the  delivery  of  the  Systemic  Change  Training  Program  was 
just  one  aspect  of  a  broader  set  of  objectives  related  to  systemic  change  in  the 
Ministry.  The  second  speaks  to  the  findings  of  this  Evaluation  and  the  suggestions  for 
future  directions  so  willingly  given  by  the  employees  of  the  Ministry  of  Correctional 
Services  who  enthusiastically  participated  in  all  the  information  generation, 
resourcing,  consultative  and  data  gathering  processes  of  the  Evaluation.  The  list  is  by 
no  means  exclusive  and  is  intended  as  a  springboard  to  further  action  leading  towards 
systemic  change  and  the  prevention  of  workplace  harassment  and  discrimination. 

1 .  From  an  organizational  change  perspective  the  Systemic  Change  Training  Program 
should  be  viewed  as  one  of  the  preparatory  steps  in  the  Ministry's  systemic  change 
process. 

2.  Future  training  should  be  segregated  with  differing  learning  objectives  tailored  to 
the  needs  of  a  variety  of  participants. 

3.  The  focus  of  future  training  should  be  presented  from  a  skills  building  workplace 
related  perspective. 

4.  Priority  should  be  placed  on  the  training  managers  using  an  approach  which 
emphasizes  the  need  for  modern  managerial  skill  sets,  which  includes  managing  in  a 
diverse  workplace  and  workforce. 

5.  That  the  Content  Retention  Areas  be  used  to  shape  the  direction  and  content  of 
refresher  and  future  training. 
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6.  A  communications  strategy  should  be  developed  with  the  appropriate  differing 
messages  targeted  at  the  various  publics  within  the  Ministry  with  the  aim  of  providing 
a  clearer  understanding  of  the  systemic  change  and  corporate  values  enrichment 
agenda. 

7.  There  exists  a  need  for  a  better  understanding  of  workplace  accommodation  and 
undue  hardship  provision  since  the  present  perception  of  abuse  of  the  workplace 
policy  provisions  in  this  area  undermine  the  veracity  of  training  initiatives  and  work 
in  similar  areas. 

8.  A  clearly  defined  accountability  structure  is  needed  to  support  the  move  to  a  more 
respectful  workplace. 

4.  The  Remedies  Sought  by  the  Commission 

As  indicated  at  the  outset,  counsel  for  the  Commission  in  effect  ceded  carriage  of  the  case  to 
the  complainant  with  respect  to  his  post-decision  allegations;  but  not,  I  take  it,  with  respect  to  the 
remedies  that  ought  to  be  provided  should  the  Ministry  be  found  responsible  for  a  continuing 
poisoned  atmosphere  at  the  Centre.  Moreover,  both  parties  rely  heavily  upon  the  evidence  of  Dr. 
Agard,  the  only  systemic  change  expert  called  upon  to  testify.  Thus,  it  is  convenient  to  begin  with  the 
submissions  made  by  counsel  for  the  Commission  who  outlined  the  remedies  it  seeks  as  follows 
(Written  Submissions  on  Systemic  Remedies  Requested  by  the  Ontario  Human  Rights  Commission, 
page  5,  paragraph  11): 

(a)  Ministry-wide  Remedies: 

(i)  Order  requiring  the  Ministry  to  implement  the  Devlin  recommendations 
that  it  has  accepted  within  2  years  of  the  Board's  decision; 

(ii)  Executive  Training  of  the  Deputy  Minister,  Assistant  Deputy  Ministers 
and  the  Regional  Directors  within  six  months  of  the  Board's  decision; 

(iii)  Senior  Management  skill-based  training  within  6  months  of  the  Board's 
decision; 

(iv)  Performance  appraisals  of  the  Deputy  Minister,  Assistant  Deputy 
Ministers,  Superintendents  and  Deputy  Superintendents  revised  immediately 
to  include  responsibility  for  compliance  with  the  Board's  decision;  and 

(v)  Copy  of  the  Board's  decision  sent  to  all  Ministry  employees  within  30 
days  of  the  decision. 
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(b)  Metro  East  Remedies 

(i)  Anti-racism  Training  within  60  days  of  the  Board's  decision; 

(ii)  Performance  appraisals  of  Superintendent,  Deputy  Superintendents  and 
Managers  revised  immediately  to  include  WDHP  compliance;  and 

(iii)  WDHP  complaints  dealt  with  externally  [to  the  Ministry,  not  simply  to 
the  Centre]. 

The  individual/organization  providing  the  training  set  out  above  should  be  approved 
by  the  Commission  and  the  Complainant. 

(a)  The  Ministry-wide  Remedies 

(i)  The  Devlin  Recommendations 

Counsel  pointed  to  the  evidence  of  Dr.  Agard  concerning  the  link  between  a  human  rights 
complaint  process  and  the  workplace  environment  and  submitted,  quite  correctly  in  my  judgment, 
that  the  evidence  in  general  and  his  in  particular,  along  with  the  findings  in  the  Devlin  WDHP 
Report,  reveal  that  the  complaints  process  "has  completely  broken  down  at  every  level:  at  the  deputy 
ministerial  level,  the  ADM  level,  Regional  Director,  Superintendents,  managers,  Deputy 
Superintendents  -  that  that  WDHP  process  is  completely  non-functioning  at  the  Ministry." 

In  Dr.  Agard' s  expert  opinion,  a  non-functioning  human  rights  complaints  process  is 
indicative  of  a  poisoned  work  environment,  whether  at  the  Centre  or  Ministry-wide,  and  it  was  his 
evidence  that  the  WDHP  complaints  process  had  broken  down  across  the  entire  Ministry.  Dr. 
Agard' s  testimony  in  that  regard  was  seen  in  Part  VI.  While  the  Devlin  WDHP  Report  is  not  as 
outspoken  regarding  this  issue  as  Dr.  Agard,  that  is  the  clear  implication  of  its  findings  and 
recommendations  as  well:  after  all,  one  does  not  devise  elaborate  procedures  to  fix  a  system  that  is 
not  broken.  The  "major  results  of  the  analysis  of  all  of  the  data  collection  methods"  used  are 
indicative  of  an  ailing  process,  and  they  are  listed  as  follows  at  page  4  of  the  Report: 

View  that  there  has  been  some  improvement  in  the  WDHP  climate  but  that 

more  is  needed 

Strong  belief  that  manager's  lack  of  skill  and  comfort  is  the  major  barrier  to  good 
WDHP  implementation  -  results  from  lack  of  training 

Need  for  a  central  conflict  resolution  focus  to  address  confusion  around  roles  and 
responsibilities 

Strong  sense  that  there  is  a  shroud  of  secrecy  around  the  conflict  resolution 
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process  which  results  in  confusion  and  misunderstanding  and  that  more 

knowledge  is  needed  by  employees 

Lack  of  awareness  of  ADR  mechanisms  and  IIU  process 

Lack  of  confidence  in  investigation  process  -  lengthy,  cumbersome 

Lack  of  accountability  -  some  provisions  but  not  enforced 

Concern  about  lack  of  consistency  regarding  the  enforcement  of  the  policy 

and  the  application  of  discipline 

Concern  that  there  appear  to  be  no  consequences  for  offences  against  the 
policy 

Need  for  demonstrated  commitment  to  conflict  resolution  by  senior 
management 

Additional  training  would  be  welcomed  by  94%  of  respondents 

The  failure  of  its  complaints  process  is  as  much  a  contributing  cause  as  it  is  a  casualty  of  the 
poisoned  atmosphere  of  the  Ministry,  and  the  first  step  towards  redeeming  an  environment  that  is 
found  to  be  poisoned  is  to  ensure  that  a  process  for  dealing  with  workplace  discrimination  and 
harassment  complaints  is  in  place  and  functioning  properly.  As  it  happens,  one  is  in  place,  but  it  is 
not  functioning  properly.  Counsel  described  the  Ontario  Public  Service  WDHP  policy  in  glowing 
terms,  stating  that  it  is  remarkably  good  provided  it  is  being  suitably  administered.  The  difficulty,  of 
course,  is  that  it  is  mishandled  in  this  particular  Ministry,  and  practical  measures  to  make  it  effective 
are  desperately  required.  And  she  suggested  that  the  situation  in  this  case  is  similar  in  this  respect  to 
that  found  in  Green  v.  Canada  (Public  Service  Commission),  [1998]  C.H.R.D  No.  5  (C.H.R.T), 
which  concerned  discrimination  on  the  ground  of  a  learning  disability.  She  pointed  out  that  "the 
parallels  between  the  cases  are  very  apt",  as  can  be  seen  in  the  following  passages  from  that 
Tribunal's  decision  (beginning  at  p.  20): 

T[124    Almost  all  of  the  evidence  presented  to  this  Tribunal  from  witnesses  for  all 
parties  involved,  created  the  picture  of  well-developed  and  solid  theories  of 
employment  equity  and  human  rights  being  advanced  in  policies  and  on  paper. 
Til  51    From  the  evidence  there  appears  to  be  a  lack  of  understanding  about  the 
nature  of  learning  disabilities  and  effective  action  needed  to  accommodate  them. 
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This  lack  of  understanding  may  be  the  cause  of  the  common  thread  of  inability  to 
meld  fine  human  rights  theories  of  the  employer  with  the  practical  procedures  which 
have  to  be  taken  at  all  levels  to  make  those  theories  work. 

TJ162.   If  the  practices  and  procedures  had  been  based  on  these  policies,  most  of 
which  are  written  policies,  this  complaint  would  never  have  been  made.  ... 

That  is  in  no  small  measure  the  case  here.  As  counsel  observed:  "If  in  fact  the  Ministry  had 
acted  in  compliance  with  what  its  WDHP  policy  states,  we  wouldn't  be  here  before  you.  So  this  case 

is  about  compliance  with  its  policies  that  are  already  in  existence."  She  went  on  to  make  the 

following  statement,  which  I  find  entirely  supported  by  the  evidence  (Tape  2,  Side  B,  July  4, 2002): 

Dr.  Agard  spoke  about  the  lack  of  the  systems  in  place. ...  what  the  systems  do  is  that 
they  ensure  the  policies  are  implemented.  Dr.  Agard's  evidence  was  that  where  they 
do  exist,  and  I  think  this  is  reaffirmed  in  the  Devlin  Report  —  when  you  do  have  some 
of  the  systems  in  place  under  WDHP  policy  —  they  are  ineffective,  they  lack 
predictability  and  accountability,  and  they  don't  produce  results  in  a  timely  and 
effective  way.  So  even  when  you  do  have  some  follow  through  on  the  WDHP 
guidelines  and  policies,  they  are  completely  haphazard  and  ad  hoc.  In  my  submission 
the  evidence  that  you  have  heard  establishes  that  there  is  an  urgent  need  for  the 
Ministry  to  engage  in  an  immediate  and  rigorous  change  process.  Part  of  that  is  the 
corporate  culture ...  It  has  to  move  away  from  the  "circling  of  the  wagons"  approach, 
and  it  has  to  move  to  a  culture  of,  Dr.  Agard  would  say,  transparency,  managerial 
accountability,  critical  thinking  and  actually  re-tooled  managerial  skills,  so  that  it  can 
deal  with  diversity  in  its  work  force.  In  my  submission  the  orders  requested  by  both 
the  complainant  and  the  Commission  go  some  way  to  effecting  a  change  process  that 
can  accomplish  some  of  those  goals. 

Thus  it  is  that,  amongst  the  remedies  sought,  I  am  asked  to  order  the  Ministry  to  implement 
the  Devlin  recommendations  because  they  are  designed  precisely  to  "ensure  that  the  policies  are 
implemented".  Whereas  counsel  for  the  complainant  requests  that  the  order  extend  to  all  the 
recommendations,  and  that  it  apply  across  the  Ministry,  counsel  for  the  Commission  would  exclude 
two  of  them  from  the  order's  Ministry  -  wide  application  -  but  apparently  only  because  she  thinks  I 
lack  the  authority  to  include  them. 

Since  the  primary  purpose  of  my  orders  must  be  to  cleanse  the  atmosphere  of  the 

-  189- 


complainant's  workplace,  it  is  clear  that  such  orders,  inter  alia,  must  deal  with  fixing  the  broken 
complaints  process.  I  am  satisfied  that  the  best  means  available  to  accomplish  that  is  to  accept  the 
expert  opinion  and  advice  provided  and  to  order  the  implementation  throughout  the  Ministry  of  all  of 
the  Devlin  recommendations  with  the  exception  only  of  the  sixth  relating  to  time  lines.  Indeed,  the 
questions  put  by  her  to  many  of  the  witnesses,  and  the  tenor  of  her  submissions,  indicate  that  it  was 
not  the  view  of  counsel  for  the  Commission  that  compliance  with  the  full  set  of  recommendations 
ought  not  to  be  ordered,  but  only  that  I  had  no  authority  to  order  Ministry-wide  implementation  of 
the  two  that  had  been  rejected. 

As  to  the  need  for  this  order  to  be  Ministry-wide,  I  refer  again  to  Dr.  Agard's  expert  opinion. 
He  frequently  compared  organizations  with  people  in  terms  of  treating  the  organization  as  a  whole  in 
order  to  ensure  the  integrity  of  its  parts.  For  instance,  at  one  point  (Tape  3,  Side  B,  March  8,  2002) 
he  said: 

I  am  a  bit  concerned  about  the  fact  that  if  Professor  Hubbard  finds  a  poisoned 
environment,  that  that  poisoned  environment  has  continued  over  time.  My  sense  is 
that  there  would  have  to  be  what  I  would  call  some  "quick  fixes"  specific  to  Metro 
East  Detention  Centre.  I  think  that  what  we  have  talked  about  in  terms  of 
organizational  change  is  also  good  practice,  it  is  good  managerial  practice  and  so  the 
people  at  the  Metro  East  Detention  Centre,  within  a  very  short  period  of  time,  should 
have  some  anti-racism  training.  This  Systemic  Change  Training  Programme  is  broad. 
It's  wide.  But  I  think  its  like  laser  therapy.  Let's  make  sure  that  that  mould  gets  fixed. 
We  know  that  the  rest  of  the  body  needs  some  healing  too,  and  if  we  don't  fix  the  rest 
of  the  body,  it  is  going  to  get  reinfected. 

As  for  the  need  to  include  the  fourth  recommendation  in  this  order,  I  refer  to  the  evidence 
regarding  specific  investigations  undertaken  by  the  IIU,  to  Dr.  Agard's  evidence  concerning  its 
WDHP  investigative  performance,  and  to  the  assessment  made  of  it  in  the  Devlin  WDHP  Report. 
The  thirteenth  recommendation  is  also  an  integral  part  of  the  process  that  the  recommendations  as  a 
whole  are  meant  to  establish.  The  evidence  of  Dr.  Agard,  and  the  findings  made  in  the  Report  itself, 
make  plain  that  the  Systemic  Change  Programme  "audit"  and  other  self-evaluation  tools  mentioned 
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in  the  evidence  of  Ms.  Newman  are  no  substitute  for  the  monitoring  required  as  an  essential  aspect  of 
the  change  process.  Again,  in  direct  examination,  the  following  exchange  with  Dr.  Agard  occurred 
(Tape  3,  Side  B,  March  8,  2002): 

Q.  Okay.  Can  I  have  you  comment  as  well  on  the  usefulness  or  the  utility  of  a 
manager's  self-monitoring  check  list  as  a  tool  to  effect  systemic  change? 
A.  I  don't  see  where  it  fits.  I  have  difficulty  understanding  a  manager's  check  list  as  a 
tool  for  change.  A  reminder,  yes.  When  I  was  at  the  Ministry  I  couldn't  understand 
why  they  hadn't  put  all  of  whatever  it  was  with  respect  to  ~  and  they  may  tell  me  that 
they  have  —  with  respect  to  access,  IIU  complaints  mechanisms,  advisors,  in  one 
small  document  that  employees  could  access.  I  couldn't  find  one.  That's  a  tool 
because  it's  accessible,  its  changing  the  environment,  its  available.  It  clearly 
identifies  publicly  some  accountability,  because  it's  going  to  say  in  there  that 
normally  an  investigation  takes  three  years.  You  know,  I  mean,  if  you  want  to  be 
truthful  that  would  be  nice  to  say.  Or  it  says  in  there  that  according  to  WDHP  it 
should  be  completed  in  60  days.  Sometimes  some  situations  may  cause  it  to  go 
beyond  60  days.  So  I  know  as  an  employee.  That's  changed.  That's  a  tool.  The  check 
list  doesn't  help. 

(ii)  Executive  Training 
The  second  Ministry-wide  remedy  sought  by  the  Commission  is  an  order  requiring 
"Executive  Training  of  the  Deputy  Minister,  Assistant  Deputy  Ministers  and  the  Regional  Directors 
within  six  months  of  the  Board's  decision".  In  support  of  her  submission  for  the  need  for  such  an 
order  counsel  referred  to  the  evidence  reviewed  in  Part  VI  regarding  the  failures  of  personnel  at  those 
most  senior  levels  to  deal  with  matters  of  racist  behaviour  in  the  Ministry  generally,  and  at  the 
Toronto  East  Detention  Centre  in  particular.  And  she  drew  attention  to  Dr.  Agard' s  evidence  to  the 
effect  that  such  mandatory  training  is  necessary  and  capable  of  completion  within  six  months  of  such 
an  order.  The  WDHP  policy  places  responsibility  on  managers  to  ensure  a  workplace  free  of 
harassment  and  discrimination.  She  pointed  out  that:  "if  those  at  the  top  are  not  doing  their  jobs,  then 
there  is  nothing  to  require  the  middle  level,  or  the  upper-middle  level,  to  do  their  jobs  either",  and 
she  added  that  (Tape  2,  Side  A,  July  4,  2002): 


-  191  - 


If  you  accept  Dr.  Agard's  evidence  that  it  has  to  come  from  the  top,  then  there  has  to 
be  training  at  the  top,  because  quite  frankly  they  don't  get  it.  They've  got  policies  in 
place,  they've  got  managers'  policies  in  place,  they've  got  it  all  in  place;  but  they're 
not  acting  on  it.  So  the  second  remedy  requested  by  the  Commission  is  that  there  is 
top  executive  level  training  within  six  months.  And  I  think  with  respect  to  the 
training,  and  all  of  the  training  that  the  Commission  and  the  complainant  are  asking 
for,  that  the  Commission  and  the  complainant  need  to  be  involved  in  choosing  the 
trainer. 

The  Ministry's  position  regarding  this  request  was  as  follows  (Tape  1 ,  Side  A,  July  5, 2002): 

The  second  remedy  sought  is  for  executive  training  of  the  Deputy  Minister,  Assistant 
Deputy  Minister  and  the  Regional  Directors  within  six  months  of  the  Board's 
decision.  I  think,  given  that  executive  training  is  not  defined  with  any  specificity 
here,  it  is  not  clear  what  this  is  referring  to  —  "executive  training"  —  at  all.  So  I  would 
submit  that  this  is  too  vague  for  the  Board  to  consider.  I  just  don't  know  what  this 
means  and  what  is  contemplated  exactly  by  "executive  training".  In  addition,  any 
person  chosen  to  assume  any  of  those  positions  is  subject  to  the  requirements  and 
responsibilities  of  the  position  that  include  existing  training  requirements,  and  so  I 
submit  there  is  no  need  for  anything  to  be  ordered  by  this  Board  in  that  regard. 

Whereas  the  request  is  vague  in  that  the  terms  of  the  training  are  not  spelled  out,  surely  that  is 
not  unusual.  By  the  same  token,  the  "human  rights  training  programme"  ordered  in  1 998  can  be  said 
to  have  been  equally  vague.  The  need  for  training  is  evident,  and  its  content  would  be  devised  by  an 
expert  and  approved  by  the  parties.  There  was  no  suggestion  that  the  "existing  training  requirements" 
referred  to  by  the  Ministry  include  the  skills-based  training  here  in  question,  and  there  is  no  reason 
why  that  should  not  be  made  a  part  of  the  training  provided  to  persons  appointed  to  such  positions. 
It  is  to  be  noted  that  the  Ministry  did  not  raise  "vagueness"  as  an  objection  to  the  similar  training 
proposal  made  in  respect  of  managers  at  the  Centre.  In  that  regard,  counsel  for  the  Ministry 
(overlooking  the  Commission's  lack  of  resources)  made  this  comment  (Tape  1,  Side  A,  July  5, 
2002): 

The  Commission  suggests  that  the  individual  or  organization  providing  the  training, 
and  this  is  referring  to  the  training  at  Toronto  East  Detention  Centre,  should  be 
approved  by  the  Commission  and  the  complainant.  We  propose  that  similar  to  your 
1998  orders  a  reasonable  means  of  ensuring  that  the  program  is  appropriate  and  that 
the  content  is  satisfactory  would  be  to  require  the  Commission  to  approve  it. 

As  to  the  need  for  such  "executive  training",  Dr.  Agard  made  frequent  reference  during  his 
two  days  of  testimony  to  the  reactionary  "circling  the  wagons"  mentality  of  the  Ministry's  chief 
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administrators  in  its  central  and  regional  offices,  as  well  as  in  its  various  facilities,  and  to  the  need 
for  accountability  and  the  sense  that  "the  buck  stops  here".  Some  of  his  observations  in  this  regard 
have  already  been  noted,  and  the  following  additional  comments  of  similar  vein  are  taken  from  his 
direct  evidence  (at  various  points  in  Tape  3,  Sides  A  and  B,  March  8,  2002): 

Q.  When  you  look  at  the  Devlin  reports  as  an  accumulative  package  of  change, 
would  you  agree  with  me  that  the  intent  of  those  recommendations  is  in  fact  to 
change  the  system  of  the  Ministry  so  that  the  WDHP  system  is  being  made  healthy, 
or  effective? 
A.  Correct. 

Q.  When  I  look  at  this  report,  the  systemic  change  programme,  are  there  ~  you  have 
talked  a  lot  about  that  this  afternoon  ~  are  there  any  systems  being  changed  or  —  I'll 
just  leave  it  at  that.  Is  this  a  plan  which  is  changing  the  systems  of  the  Ministry  of 
Correctional  Services? 

A.  I'm  trying  to  be  kind,  you  know.  There  is  nothing  in  here  that  changes  anything  in 
terms  of  systems.  When  one  looks  at  —  I'm  in  a  little  difficulty,  Ms.  Scott,  because 
there  is  no  cohesion  to  this  as  a  plan.  If  I  could  establish  that,  then  I  could  continue.  I 
don't  want  to  be  unkind.  It  is  an  earlier  genuine  attempt,  but  we  have  no  criteria  upon 
which  we  begin  to  make  change.  When  we  continue  to  move  forward  there  is  the 
audit  process,  and  the  audit  process  talks  about  harassment  and  discrimination  and  it 
talks  very  glibly  about  so  many  other  things.  But  we  have  no  systems  in  here  that  we 
are  in  fact  auditing.  I  don't  find  it  in  here.  There  is  a  check  list  with  some  standards 
by  which  we  are  going  to  measure  managers,  I  assume.  But  that's  not  accountable. 
It's  not  accountability,  if  you  understand  what  I  mean.  So  when  and  where  do  we 
evaluate  these  behaviors  if  we  are  looking  for  behavioral  change?  I  turn  to  this  page 
and  it  talks  about  the  audit  instrument.  This  is  just  random.  It  begins  to  talk  about 
policy  implementation.  WDHP?  I  don't  know,  I'm  not  sure.  Then  it  goes  on  to 
describe  the  WDHP  movement,  discrimination  and  harassment  operating  policy,  with 
all  these  little  caveats  and  that  kind  of  thing. ...  You  know  while  I  was  working  as  an 
administrator  I  used  to  talk  about  circling  the  wagons.  That  was  the  corporate 
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behaviour  and  mentality.  By  that  I  mean  that  when  the  time  comes  and  difficulties 
arise,  what  we  do  as  a  corporate  directing  mind  operation  is  that  we  see  how  best  we 
can  get  out  of  this;  and  therefore  we  miss  the  opportunity.  So,  when  you  ask  me 
about  the  "will",  I  think  I  have  to  bring  it  back  to  my  understanding  of  organizational 
behaviour,  and  what  is  happening  as  a  Ministry  is  that,  each  time  we  circle  the 

wagons,  and  we  try  to  find  help  

[And,  from  Side  B] 

Q.  One  of  the  areas  that  I  wanted  you  to  perhaps  share  some  guidance  on  is  keeping 

the  notion  of  "will",  and  "will  to  change",  in  mind.  Should  Professor  Hubbard  find 

that  the  environment  at  the  Metro  East  Detention  Centre  continues  to  be  poisoned,  as 

a  systemic  change  consultant  can  you  assist  us  at  all  with  some  of  the  remedies  that 

you  would  recommend  be  ordered,  in  order  to  effect  change? 

A.  Sure. ...  One  of  the  organizational  behaviour  principles  that  needs  to  be  adhered  to 
is  that  there  needs  to  be  some  external  process  that  would  allow  for  non-recurrence, 
because  this  would  be  the  second  time  that  kind  of  environment  existed  at  the  Metro 
East  Detention  Centre.  That's  the  first  premise.  Therefore,  I  believe  that  this  Board  of 
Inquiry  needs  to  remain  in  the  process.  It  seems  to  me  that  that's  the  first  principle. 
Because  we  have  talked  about  public  accountability.  So  that's  the  first  principle.  How 
that  is  designed,  I  think  we  could  work  that  through  as  we  go  along.  So  that's  the  first 
thing.  The  second  is  that  I  believe  that  the  directing  mind  of  the  organization  needs  to 
be  held  accountable.  I  see  no  harm  in  the  Deputy  Minister  being  responsible  for  the 
implementation  of  the  order.  Now,  bear  in  mind  that,  within  the  bureaucratic 
processes,  that  may  be  delegated;  but  I  think  that  the  responsibility  is  his 
responsibility  as  the  Deputy  Minister  to  make  sure  that  change  occurs,  that  the  order 
is  implemented,  and  should  the  order  not  be  implemented  on  a  timely  basis,  that  the 
Deputy  Minister  be  held  accountable  to  this  process  and  not  an  ADM.  I  think  giving 
it  to  the  ADM  is  a  cop-out.  When  we  talk  about  "directing  mind"  and 
"accountability"  we  are  talking  about  the  "buck  stops  here  at  my  desk".  So  I  think 
that  has  to  be  an  element  and  an  ingredient,  and  it  is  not  unusual  that  when  people 
name  people  in  suits  they  don't  look  to  the  guy  just  below  somebody  else.  It  is  an 
organizational  responsibility,  and  that  has  to  be  there. 

The  Deputy  Minister,  Assistant  Deputy  Ministers  and  Regional  Directors  bear  the  ultimate 
responsibility  for  ensuring  that  all  of  the  Ministry's  workplaces  are  free  from  discrimination  and 
harassment,  and  the  evidence  before  this  Board  is  that  the  senior  executive  of  the  Ministry  has  failed 
to  discharge  those  responsibilities.  Not  only  did  they  ignore  the  many  reports  over  the  years  that 
documented  racist  behaviour  in  its  facilities  and  recommended  measures  to  deal  with  the  problem, 
but  the  failure  to  comply  with  the  principal  1998  systemic  order  of  this  Board  is  the  fault  of  the 
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central  administration  of  the  Ministry.  Moreover,  I  find  the  Deputy  Minister  and  Assistant  Deputy 
Ministers  to  have  been  incompetent  in  their  handling  of  the  allegations  brought  to  them  by  the 
complainant  relatively  soon  after  the  decision.  Consequently,  an  order  for  the  mandatory  training  of 
these  senior  administrators  will  be  made. 

The  following  excerpts  from  Dr.  Agard's  direct  evidence  (found  at  the  end  of  Tape  3,  Side  B, 
March  8,  2002)  relate  to  the  need  for  special  training  not  only  for  the  Deputy  Minister  and  Assistant 
Deputy  Ministers,  but  for  managers  at  the  Centre  as  well,  the  latter  being  the  group  about  whom  he 
was  first  asked: 

A. ...  I  think  that  at  Metro  East,  let's  understand,  we  have  a  problem  when  it  comes  to 
harassment  and  discrimination  with  respect  to  race.  This  is  the  second  finding 
[assuming,  as  it  was  put  to  him,  that  a  finding  of  racism  is  made],  it's  not  the  first.  So 
we  need  to  do  some  anti-racism  training.  I  think  that  anti-racism  training  could  easily 
be  done  within  60  days.  I  think  as  well  that  when  it  comes  to  the  Metro  East 
Detention  Centre  that  managers  over  there  —  I  don't  see  why  it  can't  happen  within 
the  current  human  resources  management  process  that  they  be  held  accountable  and 
disciplined  for  the  outcomes  in  the  workplace  environment.  ... 
Q.  With  respect  to  Metro  East,  do  you  have  any  recommendations  about  further 
complaints  being  filed  at  Metro  East  and  how  those  complaints  are  investigated? 
A.  It  seems  to  me  that  at  Metro  East  you  have  to  bring  in  some  resources  if  you  have 
a  dual  back-to-back  finding.  And  bear  in  mind  that  these  processes  take  years,  okay? 
And  when  I  say  "processes"  I  mean  these  processes  and  not  necessarily  cleaning  up 
the  Metro  East  Detention.  I  think  there  should  be  a  cadre  of  external  mechanisms 
which  would  allow  for  immediate  change,  the  immediate  messaging  that  this  place  is 
out  of  whack  and  dysfunctional.  So  with  respect  to  complaints,  I  would  say  that  the 
Ministry  has  the  capability,  it  has  the  capacity,  it  is  in  keeping  with  the  WDHP 
policy,  that  they  get  people  to  both  mediate  and  investigate. 

Q.  You  also,  Dr.  Agard,  spoke  about  the  immediate  training  that  would  be  required  at 
Metro  East,  the  immediate  anti-racism  training.  That  certainly  goes  to  Metro  East  but 
with  respect  to  Ministry-wide  is  there  any  other  training  that  you  see  that  would  be 
required? 


-  195  - 


A.  This  is  with  great  respect  to  Professor  Hubbard.  If  I  go  back  to  his  order,  that's  my 

beginning,  the  last  time  he  made  an  order  with  respect  to  training,  item  12,  its 

purpose,  I  think,  was  generic.  Its  definition  was  generic,  its  purpose  was  specific.  My 

sense  is  that  a  continuation  of  that  order  with  respect  to  training,  but  one  that  now 

makes  use  of  all  the  information  we  now  have,  that  managers  in  fact  need  to  retool 

their  skills,  that  this  becomes  part  of  the  order,  very  specifically  with  respect  to 

managers.  I  don't  know  the  legalese  by  which  you  capture  all  that,  but  it  should  be 

clear  that  what  we  are  talking  about  is  a  new  set  of  skill-sets.  All  right?  That 's  one  set 

of  training  for  managers.  I  note  that  Devlin  identified  a  curriculum.  Now  you  may  go 

to  another  consultant  and  find  another  curriculum.  I  find  that  one  there  is  good 

enough  in  terms  of  the  "will",  in  terms  of  the  implementation.  But  certainly  that 

training  should  be  provided  to  those  managers.  When  we  talk  about  the  directing 

mind  and  seizing  the  opportunities,  and  the  organizational  priority,  and,  therefore,  the 

extended  responsibility  for  the  entire  organization,  including  Metro  East  Detention 

Centre,  then  the  directing  mind,  or  minds  ~  we  are  talking  about  theADMs,  regional 

directors,  and  deputy  minister  —  they  absolutely  need  another  kind  of  training  and 

that  is  seizing-the-opportunity-training,  it  is  not  punitive,  it  is  simply  part  of ...  [The 

tape  ended  at  this  point.  Emphasis  added.] 

(iii)  Senior  Management  Skills-based  Training 

The  skills-based  training  entailed  in  this  third  requested  Ministry-wide  order  is  in  respect  of 

"Senior  Management  (including  superintendents,  deputy  superintendents,  and  staff  from  human 

resources,  anti-racism  office  WDHP  office  and  [assuming  that  it  remains  involved  in  WDHP 

investigations]  IIU)  as  set  out  in  recommendation  #2  of  the  Devlin  WDHP  Report,  within  6  months 

of  the  Board's  decision".  The  evidence  heard  at  this  hearing,  a  great  deal  of  which  was  impractical  to 

reproduce,  confirms  the  view  of  the  matter  found  in  the  Devlin  WDHP  Report,  and  that  evidence 

substantiates  the  following  assessment  made  by  counsel  for  the  Commission  regarding  the  testimony 

given  by  Superintendent  DeGrandis  (Tape  2,  Side  A,  July  4,  2002): 

The  most  poignant  time  for  me  in  hearing  about  managers'  lack  of  understanding  of 
their  WDHP  obligations  was  Superintendent  DeGrandis 's  evidence.  It  was  quite 
unbelievable,  and  I  think  his  lack  of  understanding  is  reflected  by  the  following.  He 
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actually  believes,  notwithstanding  that  the  "buck  stops  here"  --  he's  Superintendent, 
it's  his  facility,  he's  in  charge  —  he  believes  that,  by  happenstance,  whoever  the 
complainant  complains  to,  that's  where  it  stops,  and  he  really  has  no  responsibility. 
That  manager  could  be  a  very  inappropriate  manager  for  a  complainant  to  complain 
to,  but  for  whatever  reason  the  complainant  complains  to  a  manager,  that  manager 
bears  sole  responsibility. ...  How  is  he  ever  going  to  fix  an  environment  if  he  doesn't 
know  about  it?  And  he  says,  "Well,  you  know,  you  only  track  WDHP  [complaints]  if 
they  are  concluded."  Well,  we  know  lots  aren't  concluded.  We  heard  evidence  that 
they  are  tracked  when  a  course  of  action  is  chosen,  so  if  you  choose  mediation, 
investigation,  direct  management  action,  that's  the  tracking.  As  Ms.  Minassian  would 
say,  you  track  when  you  choose  a  course  of  action.  It's  not  when  concluded  or 
resolved.  And  I  guess,  finally,  he  says  the  WDHP  policy  doesn't  even  apply  unless 
the  complainant  says,  "Mr.  DeGrandis,  I  am  filing  a  WDHP  complaint."  Well,  if  you 
take  all  of  that  evidence  and  you  think  that  for  Mr.  McKinnon's  relevant  time  he  was 
a  Superintendent  at  Metro  East,  it  is  not  surprising  —  none  of  us  should  be  surprised  - 
-  that  we  are  back  here  four  years  later;  none  of  us. 

As  to  the  view  taken  in  the  Devlin  WDHP  Report  regarding  the  ability  of  the  Ministry's 
managers  to  cope  with  their  responsibilities  under  the  WDHP  policy,  its  author  states  (at  page  35) 
that: 

Current  managers  need  to  be  provided  with  training  immediately.  This  is  an  absolute 
priority  if  the  Ministry  wishes  to  successfully  implement  the  WDHP  operating  policy. 
The  results  of  the  review  show  that  the  lack  of  training  for  managers  is  the  single 
largest  impediment  to  success  in  this  area.  This  is  a  gap  that  has  existed  since  the 
introduction  of  the  new  policy  in  1998.  Managers  have  an  increased  responsibility 
under  the  new  policy  for  first  level  mediation  and  for  workplace  restoration.  The 
majority  of  managers  consulted  during  this  review  are  not  meeting  this  requirement 
both  because  they  were  unaware  of  it  and  because  they  feel  they  lack  the  requisite 
skills  in  the  area.  The  majority  of  respondents  felt  that  managers  are  not  currently 
equipped  to  carry  out  their  new  responsibilities  and  as  a  result  the  implementation  of 
the  policy  is  seriously  undermined.  Until  this  situation  is  remedied  successful 
implementation  will  be  elusive. 

The  need  for  skills-based  training  as  distinct  from  knowledge-based  (or  awareness)  training 
has  been  stressed  in  many  of  the  reports  with  which  the  Ministry  has  been  furnished.  Indeed,  it  will 
be  recalled  that  the  additional  training  programme  for  managers  that  was  promised,  but  never 
delivered,  was  skills-based.  Mr.  Zbar  informed  the  Commission  that  "specialized  training  is  being 
developed  to  equip  managers  with  knowledge  of  social  policy  related  to  human  rights  and  to 
provide  them  with  skills  for  dealing  effectively  with  diversity  in  their  workplaces."  Mr.  Harris 
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testified  long  afterwards  that  no  steps  had  been  taken  to  develop  such  a  programme.  The 

Commission  obviously  thinks  that  it  is  about  time  to  do  so.  I  agree  and,  accordingly,  will  so  order. 

While  it  might  be  found  irksome,  such  an  order  is  not  particularly  contentious,  counsel  for  the 

Ministry  having  observed  that:  "We  heard  from  Deborah  Newman  when  she  gave  her  evidence  that 

the  Ministry  is  actually  in  the  process,  as  I  mentioned  yesterday,  I  believe,  of  developing  a  manager's 

training  programme  in  WDHP  specifically.  So  in  the  Ministry's  view,  this  is  being  done,  it's 

happening  and  it's  not  necessary  for  there  to  be  an  order." 

(iv)  Performance  Appraisal  Revisions 

Once  again,  the  evidence  makes  clear  the  need  to  hold  the  senior  levels  of  management 

accountable  for  compliance  with  this  decision  and  the  orders  herein.  The  responsibility  is  theirs,  and 

since  their  performance  in  that  regard  ought  to  be  assessed,  it  should  be  included  in  performance 

appraisal  documents;  and  it  will  be  so  ordered.  I  agree  entirely  with  the  following  statements  made  in 

the  Commission's  written  submissions  (at  page  16): 

In  order  to  effect  systemic  change  within  the  Ministry,  the  change  process  must 
recognize  and  be  infused  with  the  authority  of  the  directing  mind  of  the  Ministry. 
That  authority  lies  with  the  Deputy  Ministry,  the  Assistant  Deputy  Ministers,  the 
Superintendents  and  the  Deputy  Superintendents.  The  directing  mind  of  the  Ministry 
must  be  held  accountable  for  the  change  process.  That  accountability  should  be 
reflected  in  the  performance  appraisals  of  the  Deputy  Ministry,  the  Assistant  Deputy 
Ministers,  the  Superintendents  and  the  Deputy  Superintendents.  These  parties  should 
be  evaluated  on  their  ability  to  implement  the  Board's  order  and  to  effect  systemic 
change  at  the  Ministry  and  Metro  East. 

Since  no  evidence  had  been  adduced  regarding  the  "performance  contracts"  referred  to  by 
Counsel  for  the  Ministry  in  her  response  to  this  request,  such  documents  cannot  be  relied  on. 
However,  even  if  such  contracts  include  references  to  the  WDHP  policy,  the  point  of  the  request  is 
not  to  evaluate  the  performance  of  these  officials  regarding  that  policy,  but  specifically  in  respect  of 
the  implementation  of  the  orders  made  in  this  decision.  In  this  regard,  counsel  for  the  Ministry 
observed  that  (Tape  1,  Side  A,  July  5,  2002): 

The  fourth  remedy  sought  is  referred  to  as  performance  appraisals  of  the  Deputy 
Minister,  Assistant  Deputy  Ministers,  Superintendents  and  Deputy  Superintendents, 
to  be  revised  immediately  to  include  responsibility  for  compliance  with  the  Board's 
decision.  Those  positions,  I  am  advised  by  the  Ministry,  are  positions  that  are  hired 
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on  the  basis  of  performance  contracts.  So  there  is  an  element  of  performance  built 
into  the  process  of  hiring  people  for  those  positions  and  keeping  them  in  those 
positions,  and  the  performance  contracts,  I  am  advised,  include  references  to  a 
responsibility  to  ensure  compliance  with  the  WDHP  policy.  That,  I  am  advised,  is  an 
existing  part  of  the  performance  contracting  process  for  those  senior  management 
positions  in  the  Ministry. 

(v)  Distribution  of  the  Decision 
The  Commission  requests  that  "a  copy  of  the  Board's  decision  in  this  matter  be  sent  to  all 

Ministry  employees  within  30  days  of  the  release  of  the  decision  with  a  clear  message  that  the 

Ministry  stands  behind  the  decision  and  that  continued  harassment  and  discrimination  at  the  Ministry 

will  not  be  tolerated."  While  I  agree  with  the  need  to  provide  all  Ministry  employees  with 

appropriate  information  regarding  this  decision,  accompanied  by  a  clear  statement  of  the  Ministry's 

commitment  to  uphold  it,  nevertheless,  since  it  is  particularly  long  and  involves  lengthy  sections 

dealing  with  points  of  law,  I  think  that  a  suitable  summary  of  it,  agreed  to  by  the  parties  and 

approved  by  this  Board,  would  be  more  appropriate.  In  oral  argument,  counsel  said  that,  while  a 

summary  as  suggested  by  counsel  for  the  complainant  may  be  sufficient,  "a  series  of  orders  doesn't 

assist  anyone  with  understanding  the  importance  of  your  decision". 

The  Ministry's  position  was  that,  since  any  new  orders  made  should  apply  only  to  the 
Toronto  East  Detention  Centre,  any  distribution  of  the  order  should  be  similarly  limited  to  the 
personnel  of  the  Centre.  However,  that  overlooks  the  fact  that  the  1998  order  called  for  the 
information  to  be  conveyed  to  all  Ministry  employees  through  its  inclusion  in  the  institutional 
newsletter  Correctional  Update. 

(b)  The  "Metro  East"  Remedies 

The  Commission  made  no  submissions  as  to  remedies  for  the  complainant  specifically,  but 
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did  request  three  systemic-remedy  orders  in  respect  of  the  Centre.  The  evidence  reviewed  in  these 
reasons  makes  plain  the  need  for  such  remedies,  and  they  will  be  reflected  in  the  orders  to  be  made. 
However,  the  second  order  would  be  unnecessary  if  the  requested  Ministry-wide  order  to  the  same 
effect  is  made,  and  the  third  order  requested  assumes  that  no  Ministry-wide  order  will  be  made 
regarding  the  IIU.  The  following  statements  in  that  regard  made  in  counsel's  written  submissions  (at 
pages  16-17)  are  succinct  and  fully  supported  by  that  evidence,  and  I  readily  adopt  them  in  principle: 

(a)  Anti-Racism  Training  at  Metro  East  with  mandatory  attendance  within  60  days  of 
the  Board's  decision.  The  evidence  before  the  Board  clearly  established  that  the  work 
environment  at  Metro  East  continues  to  be  poisoned  by  racial  harassment  and 
discrimination  and  that  management  efforts  to  address  it  continue  to  be  sporadic, 
inadequate  and  begrudged.  As  a  result,  anti-racism  (not  multi-culturalism)  training 
should  be  conducted  at  Metro  East  within  60  days  of  the  Board's  decision.  The 
training  should  be  mandatory  for  all  employees  and  should  include  a  specific  section 
on  managerial  responsibility  for  addressing  human  rights  complaints. 

(b)  Performance  appraisals  of  the  Superintendent,  Deputy  Superintendents  and 
Managers  revised  immediately  to  include  WDHP  Compliance.  Managers  at  Metro 
East  must  be  held  accountable  and  disciplined  for  the  workplace  environment. 
Accordingly,  the  performance  appraisals  of  all  managers  must  be  revised 
immediately  to  include  an  evaluation  on  their  role  in  correcting  and  maintaining  a 
work  environment  free  of  harassment  and  discrimination.  In  the  event  managers 
contribute  to  the  workplace  harassment  and  discrimination  by  failing  to  act  in  an 
appropriate  manner,  discipline  should  be  taken. 

(c)  WDHP  Complaints  Dealt  With  Externally.  Given  management's  failure  to  act 
when  told  of  human  rights  violations  at  Metro  East  and  the  lack  of  confidence  and 
trust  in  the  IIU  process,  all  human  rights  complaints  at  Metro  East  should  be  dealt 
with  externally,  including  external  investigations  and  mediations. 

The  Ministry's  response  to  the  above  requests  was  that,  if  any  such  orders  were  to  be  made,  it 
would  not  object  to  the  first,  had  nothing  to  say  about  the  second,  and  would  want  a  uniform  process 
used  at  the  Centre,  regarding  the  third,  rather  than  one  put  in  place  solely  for  the  complainant. 
Counsel's  statement  in  this  regard  (again  on  July  5,  Tape  1,  Side  A)  was  as  follows: 
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[As  to]  remedies  specifically  for  Toronto  East,  the  first  was  anti-racism  training 
within  60  days  of  the  Board's  decision  for  the  employees  at  Toronto  East  Detention 
Centre,  I  take  it.  I  can  advise  that  the  Ministry  has  no  objection  to  that  if  the  board  is 
deciding  on  making  orders,  and  what  kind  of  orders  might  be  appropriate.  Number 
two  is  dealing  with  performance  appraisals.  I  won't  say  anything  further. ...  The  third 
recommendation  there  is  that  WDHP  complaints  be  dealt  with  externally.  That  would 
be  just  for  complaints  arising  within  Toronto  East  Detention  Centre,  and  if  the  board 
is  considering  making  this  kind  of  order,  the  Ministry  has  no  particular  objection  to 
that,  although  I  would  note  that  that  would  require  some  more  precise  definition.  I 
would  suggest  that  what  might  be  practical,  given  what  we  have  heard  about  the 
WDHP  process  and  how  a  complaint  comes  to  a  manager,  and  then  there  is  some 
opportunity  to  deal  with  it  initially,  that  any  order  you  are  considering  making, 
dealing  with  those  complaints  externally,  has  to  consider  what's  practical  in  terms  of 
who  would  do  what.  It  may  be  quite  simple  to  retain  an  external  investigator. 
However,  at  that  first  instance,  when  an  issue  is  raised  to  a  manager,  obviously  the 
process  contemplates  that  this  is  something  that  happens  at  the  institution,  and  then 
the  question  is,  you  know,  what's  the  next  step?  It  would  be  the  Ministry's  position 
that,  if  you  were  considering  making  an  order  that  certain  complaints  be  dealt  with 
through  some  external  mechanism,  that  that  would  be  for  Toronto  East  Detention 
Centre  as  a  whole,  and  not  confined  just  to  this  particular  complainant  -  that  it  would 
be  appropriate  to  do  it  for  the  whole  institution. 

(c)  Accountability  and  External  Monitoring 

The  final  section  of  the  Commission's  submissions  regarding  remedies  flows  necessarily 

from  the  requests  that  precede  it.  Counsel  begins  by  stating  that:  'The  Deputy  Minister  must  be 

accountable  for  the  implementation  of  the  Board's  orders  which  in  effect,  create  a  change  plan  for 

the  Ministry.  The  Board's  orders  should,  therefore,  name  the  Deputy  Minister  as  the  party 

responsible  for  implementation."  I  agree  with  this.  Counsel  then  goes  on  (at  page  17)  to  say  that: 

Given  the  Ministry's  history  of  failing  to  implement  systemic  change  over  the  past 
decade,  the  Board  must  remain  seized  of  this  matter  in  order  to  monitor  the 
Ministry's  implementation  of  the  Board's  orders  including  its  implementation  of  the 
Devlin  recommendations  that  it  has  accepted.  The  Board  may  wish  to  retain  a  third 
party,  at  the  Ministry's  expense,  as  the  day-to-day  monitor  of  the  change  plan. 
Michael  McKinnon,  the  Commission,  the  Deputy  Minister,  and  the  third-party 
consultant,  if  any,  should  report  back  to  the  Board  at  six  month  intervals  on  the 
implementation  of  the  Board's  orders. 

The  entire  history  of  this  matter  makes  plain  the  necessity  for  this  Board  to  remain  seized  of 
its  orders  until  (as  I  expressed  it  towards  the  start  of  these  reasons)  "the  complainant's 
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remedial  right  to  full  compliance  with  the  Code  in  respect  of  future  practices  has  been  satisfied 

in  substantial  conformity  with  the  orders  as  read  in  the  context  of  the  findings,  conclusions 

and  reasons  on  which  they  are  based."  And  since,  as  noted,  the  Commission  lacks  the  resources 

either  to  develop  or  to  evaluate  programmes,  or  to  monitor  compliance  therewith,  an  appropriate 

order  regarding  the  retention  of  third-party  assistance  will  also  be  made. 

5.  The  Remedies  Sought  by  the  Complainant 

(a)  The  Devlin  Recommendations 

Counsel  begins  her  written  submissions  regarding  the  "Remedies  Sought"  on  behalf  of  the 

complainant  with  a  request  for  a  "general  declaration  of  a  continuing  poisoned  work  environment". 

The  finding  herein  that  such  is  the  case  amounts  to  that  declaration.  Next,  counsel  seeks  an  order  for 

the  implementation  of  all  the  Devlin  recommendations  within  six  months.  Although,  as  already 

indicated,  implementation  of  all  the  recommendations  will  be  included  in  the  orders,  not  all  the 

modifications  to  them  requested  by  the  complainant  will  be  made.  As  to  Recommendation  2, 

whereas  "the  Ministry  is  not  adverse  to  it  in  anyway",  the  Commission  lacks  the  resources  to  act  as  a 

consultant.  As  to  Recommendation  7,  having  regard  to  the  events  that  occurred  there,  external 

mediators  should  be  used  at  the  Centre.  However,  the  evidence  does  not  indicate  a  Ministry-wide 

need  for  a  roster  of  external  mediators  rather  than  reliance  on  volunteer  mediators.  In  any  case, 

although  my  authority  might  extend  to  ordering  a  similar  programme,  I  agree  with  counsel  for  the 

Ministry  that  it  would  be  incongruous  were  this  Board  to  attempt  to  adjust  the  Systemic  Change 

Programme  established  pursuant  to  a  GSB  order  and  still  under  the  scrutiny  of  an  arbitrator.  In  this 

regard  she  noted  that  (Tape  1,  Side  A,  July  5,  2002): 

We  have  heard  in  the  evidence  that  the  Systemic  Change  Programme  is  a  negotiated 
programme,  it's  an  agreement  between  the  Ministry  and  OPSEU.  There's  an 
arbitrator  who  has  remained  seized  with  respect  to  the  implementation  of  the 
Systemic  Change  Programme.  It  has  already  been  agreed,  and  we  did  hear  in  the 
evidence,  that  the  process  of  choosing  mediators  and  training  mediators  has  already 
happened  under  the  Systemic  Change  Programme.  So  I  submit,  given  that  that  is  an 
ongoing  process  —  there  is  an  arbitrator  who  remains  seized,  it's  a  negotiated  process 
between  OPSEU  and  the  Ministry  —  that's  not  something  that  this  Board  should  be 
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getting  involved  in. 

Finally,  as  to  Recommendation  8,  the  Devlin  WDHP  Report  calls  for  the  clarification  of  the 
role  of  WDHP  Advisors,  which  the  Ministry  has  indicated  its  intention  to  provide;  such  clarification 
should  make  explicit  that  such  advisors  "be  qualified,  unbiased,  and  provided  with  sufficient 
resources  to  carry  out  their  mandate." 

It  should  be  noted  that,  although  the  complainant's  written  submissions  include  a  section 
entitled  "Devlin  Recommendations:  Systemic  Change  Training  Programme",  no  specific  request  is 
made  for  an  order  for  the  implementation  of  this  particular  set  of  eight  recommendations.  Virtually 
all  that  was  said  in  respect  of  them  in  oral  argument  was  that  the  complainant  endorses  these 
recommendations,  which  are  to  the  effect  "basically,  that  training  has  to  be  skills-based,  and  priority 
has  to  be  with  respect  to  the  managers"  (July  4,  2002,  Tape  1,  Side  A).  These  recommendations, 
which  seem  to  me  tantamount  to  statements  of  principle,  are  to  be  kept  clearly  in  mind  in  putting  the 
WDHP  recommendations  into  operation. 


The  Ministry  is  of  the  view  that  the  Devlin  recommendations  cannot  be  implemented  in  a 

period  of  six  months.  Counsel  made  that  point  as  follows  (Tape  1,  Side  A,  July  5,  2002): 

...  in  the  Ministry's  view  six  months  is  not  at  all  realistic.  We  have  heard  evidence 
from  Deborah  Newman  and  Ernie  Harris  about  what  is  required  to  implement  the 
kinds  of  recommendations  made  by  Devlin.  A  number  of  the  recommendations  made 
by  Devlin,  including  those  that  the  Ministry  accepted,  entail  restructuring  some 
administrative  functions  within  the  Ministry.  Just  to  be  realistic  and  fair  I  would  say 
it  is  not  something  that  can  occur  within  six  months.  So  if,  Professor  Hubbard,  you 
are  considering  an  order  of  this  nature  I  just  ask  that  you  turn  your  mind  to  the 
evidence  that  you  have  heard  about  what  is  required.  Even  in  the  delivery  of  a 
training  programme,  as  we  heard  in  the  evidence,  the  Systemic  Change  Training 
Programme,  it  took  some  time  to  get  that  implemented  because  it  was  a  huge 
undertaking,  as  we  heard  from  Ernie  Harris.  So  six  months,  I  would  submit,  is  not  at 
all  realistic  or  possible,  and  it  wouldn't  be  reasonable  to  set  a  deadline  that's  just  not 
something  that's  capable  of  being  met. ...  Something  in  the  range  of  two  years  [would 
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be  reasonable].  That  doesn't  necessarily  mean  that  it  would  take  two  years  for  all  of 
those  recommendations  to  happen.  Some  of  them  are  simpler  and  some  of  them  -  for 
example,  I  just  indicated  in  my  response  to  the  other  orders  sought,  that  the  training 
for  managers  at  the  Toronto  East  Detention  Centre  ~  no  one  is  suggesting  that  that 
needs  to  take  two  years,  but  things  do  that  require  administrative  reorganizing. 

I  accept  the  reasonableness  of  that  position,  and  I  note  that  counsel  for  the  Commission  is 

also  of  the  view  that  six  months  is  too  short  a  period  of  time  in  which  to  expect  Ministry-wide  orders 

to  be  fully  complied  with.  The  Commission  requested  a  period  of  eighteen  months  to  two  years  for 

the  implementation  of  the  recommendations  because  (Tape  2,  Side  A,  July  4.  2002): 

...  there  are  going  to  be  things  that  are  going  to  take  some  time;  and,  although  I 
certainly  agree  with  Ms.  Hughes'  submissions  that  it  has  to  be  quick  because  it  has 
already  taken  too  much  time,  you  also  want  to  give  it  enough  time  that  it's  actually 
going  to  be  meaningful.  So  two  years  may  be  too  long,  six  months,  quite  frankly,  may 
be  too  short.  One  of  the  things  they  [the  Ministry]  said  they  would  do  is  set  up  a 
conflict  resolution  unit  so  all  of  the  conflict  is  in  fact  located  in  one  unit.  That  may 
take  some  time.  Regardless  of  the  time  component  to  it,  I  do  think  it's  within  your 
jurisdiction  to  say,  "Fine,  that's  your  defence.  I'm  going  to  order  you  to  do  it  and  I'm 
going  to  monitor  you  to  make  sure  that  you  do  it." 

Whereas  eighteen  months  might  be  an  appropriate  period  of  time  in  which  to  complete  the 
Devlin  recommendations,  it  must  be  observed  that  all  but  two  of  them  have  been  "accepted"  and  the 
process  of  implementing  them  was  said  to  have  been  commenced  even  before  the  hearing  of 
evidence  ended  on  May  29,  2002.  In  my  view,  time  should  begin  to  run  from  that  date  rather  than 
from  the  date  of  this  decision.  Thus,  assuming  that  the  Ministry  was  sincere  in  what  it  said  regarding 
these  recommendations,  there  should  be  no  problem  in  meeting  a  January  1 , 2004,  deadline  for  their 
full  implementation.  It  is  obvious  that  the  two  unaccepted  recommendations  can  be  readily 
implemented,  and  there  is  no  reason  to  exclude  them  from  that  deadline.  Since  I  shall  remain  seized 
of  these  matters,  I  can  be  spoken  to  (but  not  ex  parte,  of  course)  regarding  any  extension  of  time  that 
circumstances  might  warrant. 

(b)  Additional  Systemic  Remedies 

Under  the  heading  "Specific  or  additional  remedies  to  the  Devlin  recommendations",  ten 
additional  systemic  remedies  were  requested  on  behalf  of  the  complainant.  It  is  sufficient  to  provide 
the  gist  of  the  first  five  of  these  requests,  all  of  which  have  to  do  with  publicizing  the  decision:  ( 1 )  A 
summary  of  this  decision  (and  of  the  1998  decision  as  well,  it  was  added  in  oral  argument),  should 
be  posted  after  first  being  reviewed  and  approved  by  the  complainant  and  the  Commission.  (2)  The 
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summary  should  be  sent  to  all  managers  and  relevant  personnel  under  cover  of  a  memorandum 
"indicating  the  Ministry's  commitment  to  the  decision  and  a  discrimination-free  workplace."  (3)  The 
summary  should  be  read  on  parade  -  by  an  Assistant  Deputy  Minister  or  Regional  Director,  it  was 
submitted  in  oral  argument,  in  order  to  send  a  strong  "signal"  of  endorsement.  (4)  A  Standing  Order 
containing  the  summary  should  be  issued  and  "maintained  in  the  staff  training  binders,  the 
Superintendent's  office  and  the  senior  administrators'  offices"  in  order  better  to  ensure  future  access 
to  it.  (5)  Finally,  it  is  requested  that  "Full  copies  of  all  decisions  in  this  matter  should  be  accessible 
and  available  to  all  staff  and  not  hidden  in  Superintendent's  office." 

I  have  already  indicated  that  a  summary,  rather  than  the  full  decision  should  be  distributed, 
and  I  agree  that  the  summary  should  include  a  suitable  precis  of  the  1998  decision.  I  think  the 
summary  should  have  the  same  distribution  and  accompanying  Ministerial  support  as  was  given  the 
Coopers  and Lybrand Report  (see,  supra,  under  "A  Decision  Ignored  and  Muffled").  Having  regard 
to  what  transpired  in  1998, 1  agree  that  something  other  than  the  orders  should  be  read  at  Parade  in 
all  the  facilities,  and  that  the  Regional  Director  or  an  Assistant  Deputy  Minister  ought  to  be  the 
person  to  read  it  at  the  Centre.  I  agree  as  well  that  unabridged  copies  of  this  decision  and  that  of 
April  1998  should  be  kept  in  suitable  offices  and  made  readily  available  to  all  staff,  but  I  think  it 
unnecessary  and  unsuitable  to  use  the  standing  orders  process  to  publicize  the  decision.  In  reply 
argument,  counsel  for  the  complainant  made  the  case  as  to  Ministry-wide  orders  in  general,  and  as  to 
the  reading  of  a  suitable  message  at  parade  in  all  of  the  Ministry's  institutions  in  particular,  as 
follows  (Tape  2,  Side  A,  July  5,  2002): 

Where  there  seems  to  be  an  issue  before  you  that  you  are  going  to  have  to  decide  is  in 

terms  of  whether  or  not  your  remedies  should  be  just  to  the  Toronto  East  Detention 
Centre  or  they  should  be  wider,  Ministry-wide.  I  guess  that's  where  I  want  to  focus. 
You  have  heard  both  in  the  original  decision  and  in  this  decision  with  respect  to  the 
free  flow  of  managers  in  different  facilities.  If  you  look  at  the  original  decision,  the 
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three  superintendents,  it's  like  a  revolving  door:  Simpson,  Doherty,  DeGrandis,  [and 
then]  Thompson;  they're  all  gone  from  the  Toronto  East  Detention  Centre.  They've 
gone  elsewhere.  You  have  heard  about  a  variety  of  employees:  Matwichuk  is  gone, 
Sellick  is  gone,  they  have  gone  to  different  places.  When  we  are  talking  about  a 
poisoned  work  environment  we  can't  think  of  Toronto  East  Detention  Centre  as  a 
contained  unit  where  you  can  contain  the  poison.  The  poison  seeps  through  both 
ways  and  it's  very  hard  for  me  to  accept  that  somehow  you  can  cut  lines  and  say: 
"Okay,  I'm  going  to  make  this  just  for  Toronto  East  Detention  Centre".  For  example, 
there's  only  going  to  be  external  investigators  at  Toronto  East  Detention  Centre,  or 
you  are  only  going  to  read  it  at  parade  at  Toronto  East  Detention  Centre,"  when  we 
have  managers  going  elsewhere.  We've  got  the  respondents  going  elsewhere.  We've 
got  people  who  were  in  positions  of  power  elsewhere.  So  it  is  very  difficult,  I  think, 
in  terms  of  addressing  it,  to  say  you  can  only  address  it  by  reading  it  on  parade  at  one 
institution.  What  we  heard  was,  and  we  keep  hearing,  "We  did  this  training 
programme  for  7,500  employees".  Well,  7,500  employees,  in  my  submission,  got  a 
training  programme  that  referred  in  one  line  to  Mr.  McKinnon  and  then  referred  to  a 
Dale  scenario,  which  I  think  was  a  very  flawed  distortion  of  your  decision,  a 
distortion  of  the  facts.  So  that's  the  only  impression  that  they  would  have  been  left 
with.  So  why  wouldn't  we,  in  terms  of  sending  out  that  information,  send  it  out 
Ministry-wide,  for  example,  to  address  what  they  heard  at  the  training  programme,  or 
to  deal  with  the  same  issues  that  are  going  to  arise  at  every  correctional  institute,  or 
to  deal  with  the  same  managers  that  are  now  spread  Ministry-wide?  So  I  have 
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concerns  about  generally  saying  that  you  can  draw  those  lines,  particularly  in  Dr. 
Agard's  evidence.  It  was  expert  evidence,  and  nobody  challenged  him  on  that.  He 
wasn't  cross-examined.  There  was  no  reply  evidence  called  with  respect  to  any  of  his 
comments.  ...  He  said  that  it  had  to  go  Ministry-wide. 

Counsel  for  the  Ministry  raised  no  objection  regarding  the  first  two  of  these  requests,  but  had 
valid  concerns  regarding  the  preparation  of  the  summary  and  what  it  is  that  should  be  read  at  parade. 
It  was  for  want  of  a  summary  of  the  1998  decision  that  the  orders  it  contained  were  read  at  parade, 
and  I  suspect  that  a  summary  was  not  prepared  because  no  one  was  assigned  the  task.  As  a 
meaningful  summary  prepared  for  distribution  to  personnel  would  be  too  long  to  be  read  to 
correctional  officers,  a  much  shorter  document  would  have  to  be  prepared.  These  matters  are 
addressed  in  the  body  of  the  orders  issued  at  the  end  of  this  decision.  Counsel's  well-taken 
comments  were  as  follows  (Tape  1,  Side  A,  July  5,  2002): 

The  Ministry  doesn't  have  any  objection  to  posting  a  summary  of  the  decision,  and 

that  a  summary  be  sent  to  all  managers,  supervisors.  The  Ministry  has  some  concerns 
about  this  process  of  coming  up  with  a  summary.  The  Ministry  has  some  concerns 
about  how  that  summary  would  be  arrived  at  ~  this  process  that  is  set  out  here  for 
approval  by  Mr.  McKinnon  and  the  Human  Rights  Commission.  I  think  this 
recommendation  for  an  order  is  not  very  specific  about  how  the  summary  should  be 
drafted,  who  would  be  charged  with  drafting  the  summary.  Those  are  issues  that  I 
think  would  have  to  be  clarified  and  that  the  Board  should  turn  its  mind  to,  just  to 
ensure  that  if  the  Board  is  making  an  order  of  this  nature,  it  doesn't  create  any  delays 
or  problems  in  arriving  at  mutually  acceptable  text,  for  example.  Of  course,  it  also 
depends  on  the  length  of  the  decision. ...  The  third  order  is  asking  for  a  reading  of  the 
summary  of  the  decision  on  parade,  and  I  just  make  the  same  comment,  the  same 
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issue  of  resolving  what  would  be  read.  How  would  that  be  done,  practically  speaking, 
such  that  all  the  parties  are  satisfied  with  the  content?  As  they  are  drafted  now,  these 
orders  don't  specifically  state  that  this  would  be  for  Toronto  East  Detention  Centre, 
but  that  would  be  my  submission,  that  this  should  be  at  Toronto  East  Detention 
Centre.  Number  four,  in  light  of  the  previous  three,  I  would  submit  that  number  four 
is  not  necessary.  This  isn't  the  usual  purpose  of  a  standing  order.  If  a  summary  or  a 
copy  of  the  decision  has  already  been  provided,  I  don't  know  that  a  standing  order  is 
required.  Again,  it  should  be  just  with  respect  to  Toronto  East  Detention  Centre. 
Number  five,  the  Ministry  has  no  objection  to  that.  ...  [and]  no  objection  to  a 
statement  that  full  copies  of  the  decision  are  to  be  accessible. 

The  sixth  in  this  series  of  requests  calls  for  the  "establishment  of  a  'Compliance  Committee' 
at  TEDC  to  ensure  implementation  of  the  decision",  its  membership  to  be  approved  by  the  parties  "to 
ensure  accountability  and  lack  of  bias".  This  Committee  would  receive  monthly  progress  reports 
from  management  and,  in  turn,  would  report  to  the  parties  any  failure  to  appropriately  implement  the 
orders  in  a  timely  way.  In  respect  of  this  request,  counsel  for  the  Ministry  said  (Tape  1 ,  Side  A,  July 
5,  2002): 

The  Ministry  is  not  in  favour  of  the  striking  of  some  kind  of  additional  committee. 
Certain  individuals  would  be  charged  with  anything  that  is  required  to  further 
implementation,  and  I  don't  think  it's  necessary  that  there  be  another  committee  for 
that  purpose.  I  have  already  given  some  comments  on  the  proposal  for  training  at 
Toronto  East  Detention  Centre  specifically,  and  again  I  would  propose  that,  as  in 
your  order  number  twelve  from  1998,  the  content  be  approved  by  the  Commission. 
However,  the  proposed  committee  would  have  nothing  to  do  with  "content",  but  would  be  concerned 

only  with  monitoring  the  progress  of  implementation  at  the  Centre.  Moreover,  the  Ministry's  reason 

for  objecting  to  the  striking  of  such  a  committee  fails  to  take  into  account  the  failure  to  hold  any 
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meetings  or  discussions  at  the  Centre  regarding  the  1998  decision.  If  no  one  is  assigned  the  task  of 

making  sure  that  this  time  senior  management  at  the  Centre  actually  discuss  the  decision,  and  that  the 

orders  are  really  carried  out,  there  can  be  no  assurance  that  these  things  will  happen.  Thus,  in  my 

view,  the  establishment  of  such  a  Committee  is  warranted. 

The  seventh  request  is  for  "immediate  training  of  all  TEDC  management  (i.e.,  within  one 
month)  on  the  poisoned  work  environment  and  responsibility  of  management."  I  find  more  realistic  a 
time  limit  of  sixty  days,  as  suggested  in  the  Commission's  similar  request  regarding  the  Centre,  since 
it  was  Dr.  Agard's  expert  opinion  on  that  very  point  "that  anti-racism  training  could  easily  be 

done  within  60  days".  While  I  think  the  complainant's  approval  of  the  programme  to  be  devised  for 

the  Centre  uncalled  for,  an  opportunity  for  him  to  comment  on  it  should  be  provided. 

The  eighth  request  in  this  series  relates  to  the  replacement  of  self-evaluation  forms  with  true 

performance  evaluation  forms,  and  is  similar  to  one  of  the  Commission's  requests.  The  Ministry's 

comment  regarding  this  request  is  somewhat  neutral  (Tape  1,  Side  A,  July  5,  2002): 

Number  eight  asks  that  the  order  be  that  self-evaluation  forms  for  managers  be 
replaced  with  true  performance  evaluations  with  consequences  for  failure  to 
appropriately  address  discrimination  and  harassment.  This,  I  assume,  is  referring  to 
the  self-monitoring  checklist  that  we  heard  about,  which  is  part  of  the  Systemic 
Change  Programme  and  that,  as  I  said  earlier  with  respect  to  external  mediators,  is  a 
fact.  I  don't  think  this  Board  can  make  an  order  with  respect  to  that  other  process. 
The  second  part,  dealing  with  true  performance  evaluations  —  I  agree  we  heard  that 
the  particular  managers  at  Toronto  East  Detention  Centre  said  that  they  hadn't  been 
evaluated  with  respect  to  WDHP  policy  specifically,  but  we  did  hear  from  Deborah 
Newman  of  some  changes  that  are  occurring  in  that  regard.  I  will  leave  my  comments 
at  that. 

The  ninth  remedy  sought  by  the  complainant  goes  beyond  the  Commission's  request  for 
"Executive  Training"  and  seeks  the  immediate  evaluation  of  the  managers  who  were  at  the  Centre 
"and  are  now  promoted  or  assigned  to  other  facilities",  as  well  as  of  Ministry  officials  "directly 
involved  (i.e.,  ADM  Adult  Corrections,  Regional  Director  and  Director  for  Adult  Institutions)"  In 
speaking  to  this  request,  complainant's  counsel  said  (Tape  1,  Side  B,  July  4.  2002): 
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You  issued  an  order  in  April  of  1998.  Since  that  time  there  has  not  been 
implementation.  We've  had  all  these  problems  where  they've  just  simply  ignored  it, 
buried  it,  turned  a  blind  eye.  Recommendations  made  to  them  by  various  bodies  to 
have  a  practical  strategy  they  have  just  simply  ignored  —  at  best,  ignored.  And  so  we 
think  that  there  has  to  be  an  evaluation  of  all  those  people  directly  involved.  And  the 
reason  I  don't  just  say  the  managers  at  Toronto  East  Detention  Centre  is  because  we 
know  that  Mr.  Commeford,  Mr.  Rabeau,  Mr.  Millard  were  directly  involved  and 
failed  to  do  anything.  And  the  reason  I  also  say  "managers  who  were  there  and  now 
are  promoted  or  assigned  to  other  facilities"  is  because  we've  heard  about  Mr. 
DeGrandis  and  others  who  are  now  at  other  gaols.  And  so  we  have  to  make  sure  that 
those  people  are  evaluated.  If  they're  in  any  positions  of  power,  they  have  to  be 
immediately  evaluated  to  find  out  why  they  failed  to  address  these  issues.  And  then, 
if  the  evaluation  indicates  that  this  is  a  continuing  problem,  then  somebody  else 
should  be  put  "at  the  watch",  to  use  Dr.  Agard's  terms.  They  should  not  be  left  in  a 
position  that  they  are  responsible  for  the  WDHP  -  like  Carl  DeGrandis  who  clearly 
indicated  he  didn't  understand,  and  clearly  indicated  he  didn't  care. 
The  Ministry  "doesn't  agree  with  this  recommendation."  Its  counsel  said:  "I  don't  know  what 

this  recommendation  actually  contemplates,  who  would  do  the  evaluating,  and  so  on.  So  we  are  not 

in  favour  of  that.  Anything  that  appears  like  it  is  starting  to  --  for  example,  this  clause  to  determine  if 

they  should  be  removed  from  their  duties,  et  cetera,  anything  of  that  nature  that  is  getting  into 

prescribing  employment  issues  needs  to  be  put  in  the  employment  law  context.  I  don't  think  it  is 

possible  to  prescribe,  if  that's  what  is  contemplated  in  order  number  nine." 

I  find  this  particular  request  more  punitive  than  curative  in  character.  While  I  understand  the 
apparent  inclination  to  hold  feet  to  the  fire,  in  my  opinion  the  Commission's  "Executive  Training" 
request,  along  with  the  other  orders  that  will  be  made,  provide  as  sufficient  an  assurance  of  effective 
change  as  seems  possible,  and  I  think  the  following  caution  expressed  by  counsel  for  the 
Commission  is  well  taken  (Tape  2,  Side  A,  July  4,  2002): 
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I  agree  with  the  submissions  on  behalf  of  the  complainant  that  the  managers  at  Metro 
East  must  be  accountable  and  disciplined  for  their  actions.  The  difficulty  that  I  have 
is  what  you  do  with  the  fact  the  messaging  and  the  inaction  is  coming  from  as  high  as 
the  Deputy  Minister  and  that  the  Ministry  has  failed  to  ensure  that  it  hasn't  affected 
the  complaints  process.  And  the  Ministry  has  never  done  anything  to  discipline,  not 
that  we  heard  of,  for  breaches  of  WDHP.  I  guess  from  an  employment  law 
perspective  I  worry  about  now  disciplining  managers  without  something  happening 
which  clearly  indicates,  aside  from  rhetoric,  that  it  is  not  going  to  be  tolerated.  The 
Ministry  has  condoned  it.  The  Ministry  has  not  only  condoned  the  actions  of 
managers  at  Metro  East,  it  has  enabled  it. ...  I  actually  think  the  Ministry  is  the  one,  if 
we  are  going  to  do  a  hierarchy  of  blame,  that  is  most  to  blame,  because  it  hasn't  done 
what  it  needs  to  be  doing.  From  the  very  top,  it  hasn't  done  what  it  needs  to  be  doing, 
and  that  it  should  in  fact  be  responsible  and  take  accountability  for  that.  I  am  not 
suggesting  that  managers  shouldn't  be  disciplined  and  held  accountable.  Absolutely, 
they  should  be.  But  there  may  have  to  be  a  process  in  play  where  they  are  going  to 
need  to  be  told  that  it  is  no  longer  going  to  be  condoned.  So  there  may  be  things  like 
warnings  that  need  to  be  in  place  and  progressive  discipline  that  needs  to  be  in  place. 
But  I  do  think  that  with  respect  to  responsibility,  it  ultimately  lies  with  the  Ministry, 
and  the  directing  mind  of  the  Ministry,  and  also  of  course  with  its  managers.  But  I'm 
not  sure  that  you  can  —  I  guess  I  would  wonder  whether  or  not  you  can  just  go  in  now 
and  start  disciplining,  given  the  condonation  by  the  Ministry. 

The  final  request  in  this  series,  that  "ICIT  at  TEDC  be  reviewed  to  be  more  representative  of 

the  diversity  at  workplace",  relates  to  an  allegation  made  by  the  complainant  that  some  applicants 

receive  assistance  in  preparing  to  compete  for  a  place  on  the  "Institutional  Crisis  Intervention  Team" 

(See  Exhibit  19.)  His  evidence  was  that  when  he  applied  for  an  ICIT  position  he  was  told  that  there 

were  no  materials  provided  to  candidates  to  assist  them  in  preparing  for  the  competition.  However, 

under  cross-examination,  Mr.  Gonsalez,  who  was  called  by  the  Ministry  to  testify  about  other 

matters,  revealed  that  he  had  asked  for  and  received  such  material,  and  he  said  that  it  might  have 

been  Mr.  Geswaldo  who  gave  it  to  him.  However,  since  the  various  orders  that  will  be  made  will 

affect  ICIT  as  well,  I  see  no  need  for  a  specific  order  in  that  regard.  Counsel  for  the  Ministry's 

reaction  to  this  request  was  that  (Tape  1,  Side  A,  July  5,  2002): 

...  there  is  a  process  for  determining  who  is  on  the  ICIT  team.  People  apply  and  that 
process  should  continue  to  be  in  place  as  it  is.  I  don't  think  it  is  something  that  is 
within  the  matters  that  this  Board  should  be  ordering.  We  certainly  didn't  hear  full 
evidence  on  the  composition  of  the  ICIT  team,  or  any  suggestion  —  we  heard  some 
evidence  on  the  composition  of  the  ICIT  team,  but  I  suggest  it's  not  sufficient  to 
come  to  any  conclusion,  or  consider  making  an  order  about  the  composition  of  the 
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team.  There  is  an  application  process  to  choose  the  members  of  the  team  and  that 

should  be  permitted  to  continue. 

(c)  Remedies  Specific  to  the  Complainant 

Under  the  heading  "Specific  remedies  re:  Michael  McKinnon",  counsel  requests  four 

additional  orders  on  his  behalf.  The  first  is  "Revisiting  protective  remedies:  i.e.,  paid  leave  of 

absence  for  Complainant  and  wife  (at  their  option)",  it  being  suggested  that  this  should  be  for  "the 

period  of  time  until  we  can  get  the  Devlin  recommendations  put  in  place,  that  there  are  external 

investigators,  that  there  is  some  monitoring."  The  Ministry,  of  course,  "is  not  in  favour  of  revisiting 

protective  remedies",  and  its  counsel  said  that  "the  evidence  is  that  the  complainant  is  functioning 

effectively  and  doing  his  job  in  the  workplace,  and  can  continue  to  do  so".  However,  it  was  pointed 

out  on  behalf  of  the  complainant  that,  while  he  has  carried  out  his  duties  quite  satisfactorily  despite 

the  poisoned  work  environment,  it  has  been  very  stressful  for  him.  A  leave  of  absence  is  requested, 

not  because  he  cannot  do  his  job,  but  because  he  should  not  be  forced  to  do  it  in  the  prevailing 

conditions.  Indeed,  the  initial  resentment  with  which  this  decision  is  almost  bound  to  be  met  will 

only  make  matters  worse  for  him  pending  the  fulfilment  of  the  orders.  As  counsel  said  on  his  behalf 

(Tape  2,  Side  A,  July  4,  2002): 

I  don't  think  it  is  fair  to  say  to  a  complainant  who  has  basically  borne  the  brunt  of  the 
poisoned  environment  the  best  he  can ...  that  he  should  be  denied  remedies  to  protect 
him  because  he  is  able  to  function. ...  What  we  have  here  is  that  there  is  no  evidence 
of  Mr.  McKinnon  making  any  errors.  He  has  functioned  in  his  job  despite  the  fact 
that  he  said  to  them,  "Look,  I  need  training.  I'm  having  trouble  here.  Give  me  more 
training."  Repeatedly,  "I'm  having  trouble  doing  certain  jobs."  He  also  says,  "Look, 
this  is  taking  its  toll  on  me.  It's  affecting  my  family,  it's  affecting  me".  Clearly  he  is 
upset  and  angry  about  it,  yet  despite  all  that  he  is  able  to  function.  That  should  not  be 
held  against  him. 

Earlier  in  these  reasons,  and  in  McKinnon  (No.  4)  as  well,  I  indicated  regret  over  not  having 
made  the  "buffering  orders"  sought  in  1 998  for  the  protection  of  the  complainant  and  his  wife  during 
the  anticipated  period  of  change  following  that  decision.  The  need  for  such  an  order  is  now  painfully 
clear.  While  the  time  within  which  the  Ministry-wide  orders  are  to  be  fully  implemented,  or 
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complied  with,  is  considerably  longer,  the  systemic  orders  relating  specifically  to  the  Centre  are 
meant  to  fast-track  the  improvement  of  its  environment,  and  the  order  regarding  that  request  will 
take  that  into  account. 

The  second  of  these  requested  remedies  is  for  the  immediate  establishment  of  an  "interim 
mechanism  using  external  investigators  for  WDHP  and  reprisal  complaints  raised  by  Michael 
McKinnon  ...  until  external  investigation  is  set  up  in  accordance  with  the  Devlin  recommendation." 
Although  not  put  forward  as  an  interim  measure,  one  of  the  remedies  requested  by  the  Commission 
and  adopted  by  me  in  principle  is  to  the  same  effect,  and  such  an  order  will  be  made.  However, 
having  regard  to  the  following  statement  of  the  Ministry's  position,  that  order  will  apply  to  all 
WDHP  complaints  made  at  the  Centre,  not  just  those  involving  the  complainant  (Tape  1,  Side  A, 
July  5,  2002): 

Consistent  with  what  I  said  earlier  in  response  to  the  recommendation  for  an  external 
process  for  Toronto  East  Detention  Centre,  or  external  investigations,  I  would 
suggest  it  is  something  that  is,  practically  speaking,  possible  to  do.  The  Ministry  has 
no  objection  to  those  kinds  of  external  resources  being  used  at  the  Toronto  East, 
generally,  but  just  would  suggest  that  it  shouldn't  be  confined  to  Mr.  McKinnon 
specifically.  But  it  won't  serve  any  purpose,  or  be  of  any  benefit  to  the  complainant 
himself,  if  he  alone  at  Toronto  East  Detention  Centre  has  a  separate  process.  What 
would  make  sense  is  that,  if  you  are  going  to  suggest  to  go  external  to  some  extent,  it 
should  be  for  the  whole  Toronto  East  Detention  Centre.  We  heard  some  evidence 
from  Renate  Kosarov  that  there  is  a  roster  of  fee-for-service  investigators  maintained 
by  the  Management  Board  Secretariat  and  other  ministries.  We  heard  in  the  evidence 
that  the  Ministry  of  Correctional  Services  is  the  only  ministry  with  its  own  unit  doing 
those  investigations.  In  all  other  ministries,  what  they  will  do  is  they  will  avail 
themselves  of  this  roster  that  already  exists  of  approved  external  investigators.  So 
that  would  be  something  that  could  be  considered  at  Toronto  East  Detention  Centre, 
because  those  investigators  have  already  been  approved  and  tested  and  used  in  other 
ministries  of  the  Ontario  Government. 

The  third  additional  remedy  is  this:  "If  Michael  McKinnon  opts  to  be  a  permanent  OM16 

(outside  the  bargaining  unit)  that  a  parallel  'grievance'  process  be  set  up  for  him  to  ensure  job 

security  and  no  reprisals  until  Devlin  and  other  Ministry-wide  recommendations  be  fully 

implemented".  Counsel  said  that  if  the  complainant  is: 

"forced  to  become  a  permanent  OM 1 6,  we've  heard  a  lot  of  evidence 
that  that  would  force  him  out  of  the  bargaining  unit,  and  as  Mr. 
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McKinnon  said  in  cross-examination,  he's  not  going  to  be  protected 
...  and  what  will  happen  is  there's  going  to  be  consequences  against 
him,  and  he  won't  be  able  to  grieve  if  he's  terminated.  There  is  no,  or 
very  little,  job  security  for  him.  And  so  we're  suggesting  that,  if  this 
does  occur,  that  there  is  a  protective  mechanism  ~  that's  only  "if,  so 
that  there  is  a  parallel  grievance  process  set  up  for  him  to  ensure  job 
security.  Because  right  now,  if  a  manager's  fired,  they  would  have  to 
then  sue  in  wrongful  dismissal.  They  couldn't,  like  a  correctional 
officer,  grieve.  And  so  we  want  to  make  sure  that  there  is  a  parallel 
process  for  him,  if  he  opts  to  go  that  way. 

Not  only  does  the  Ministry  disagree  with  this  request,  but,  in  a  nutshell,  its  position  is  that  the 

complainant  and  his  wife  should  "either  fish  or  cut  bait".  In  her  written  arguments  on  its  behalf, 

counsel  for  the  Ministry  submitted  (at  page  5)  that: 

...  it  would  be  appropriate  for  the  Board  to  facilitate  the  full  implementation  of  Order 
#7  by  requiring  the  offers  of  promotion  to  be  decided  upon  within  two  months  of  the 
Board's  Decision  in  this  matter.  The  evidence  was  that  Mr.  McKinnon  accepted  a 
position  as  an  Acting  OM16  in  January  of  1999  and  has  continued  to  function 
effectively  in  that  position  since  that  time.  In  the  Ministry's  submission, 
notwithstanding  the  Board's  findings  with  respect  to  the  issue  before  it,  given  that 
Mr.  McKinnon  is  effectively  doing  an  OM16  job,  in  the  same  work  environment  that 
is  the  subject  of  his  complaints,  there  is  no  reason  he  should  not  be  required  to  decide 
whether  he  wishes  to  take  up  the  position." 

In  reply  argument,  Counsel  for  the  complainant  responded  in  this  manner  (Tape  2,  Side  A, 
July  5,  2002): 

[The  Ministry  is]  actually  coming  to  you,  as  I  understand  it,  to  facilitate  the 
implementation  of  order  number  seven,  and  that's  the  order  with  respect  to  the  offers 
of  promotion  to  Vickie  Shaw  McKinnon  and  Michael  McKinnon,  and  they  say,  "We 
want  you  to  tell  Mr.  McKinnon  and  Vickie  Shaw  McKinnon  that  they  have  to  decide 
within  two  months  of  the  Board's  decision."  So  what  they  are  saying  to  you,  out  of 
one  side  of  their  mouth,  is  "Oh,  give  us  time.  Give  us  two  years".  Out  of  the  other 
side,  they  are  saying,  "We  want  Vickie  Shaw  McKinnon  and  Michael  McKinnon, 
within  two  months,  to  make  this  decision".  As  I  understand  it,  this  was  an  issue  that 
arose  last  time  before  you.  Of  course,  I  wasn't  there,  but  my  understanding  is  that  Mr. 
Brown  and  Mr.  Wright,  in  front  of  you,  had  some  issues  about  that.  My 
understanding  is  that  you  had  indicated  that  you  didn't  want  to  force  Mr.  McKinnon 
and  his  wife  to  make  the  decision  while  the  poisoned  work  environment  still  existed. 

The  Ministry  regards  the  request  to  set  up  a  'parallel  grievance  process'  just  for  the 
complainant  as  impractical,  if  not  impossible,  and  its  view  in  that  regard  was  expressed  by  counsel  in 
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this  way  (Tape  1,  Side  A,  July  5,  2002): 

[The  request  for  an  order]  that  if  Mr.  McKinnon  opts  to  be  a  permanent  OM 1 6  that  a 
parallel  grievance  process  be  set  up  for  him  to  ensure  job  security  and  no  reprisals 
until  the  various  recommendations  are  fully  implemented.  The  difficulty  with  this 
recommendation  is  that  the  OM16  position  is  an  appointment  under  the  Public 
Service  Act  and  it  is  subject  to  the  provisions  of  the  Act,  and  there  is  a  grievance 
process  specifically  set  out  in  the  Act.  I  just  don't  see  that  it  would  be  appropriate  to 
make  an  order  somehow  overriding  the  Public  Service  Act.  The  fact  is  that  that  is  part 
of  what  comes  with  taking  an  OM16  position,  that  your  work  circumstances  are 
different  and,  I  submit,  it  is  not  appropriate  to  make  some  order  changing  the  nature 
of  the  position.  It  is  not  appropriate  and  perhaps  not  possible,  I  would  submit.  And  it 
could  also  potentially,  if  you  look  into  the  future  of  creating  something  like  that, 
some  kind  of  special  grievance  process  for  an  OM16,  notwithstanding  the  reasons  for 
your  order  that  the  promotion  be  offered  and  so  on,  there  just  may  be  difficulties 
later,  even  practically  speaking,  with  trying  to  implement  something  of  that  nature. 

The  question  whether  this  Board  has  the  authority  to  make  orders  that  override  provisions  of 

the  Public  Service  Act  was  considered  in  McKinnon  (No  3),  supra,  in  which  I  concluded  (at  D/67, 

para  337)  that:  "I  have  authority  to  make  such  orders  pursuant  to  s.41(l)(a)  of  the  Code  which,  by 

virtue  of  s.47(2)  would  override  the  provisions  and  regulations  of  any  other  Act  not  expressly  made 

paramount.  There  does  not  appear  to  be  anything  in  the  Public  Service  Act  or  the  Ministry  of 

Correctional  Services  Act  of  this  province,  or  the  regulations  thereto,  having  that  effect."  However, 

while  I  think  I  have  the  authority  to  do  so,  I  agree  with  the  Ministry  that  it  would  be  impractical  to 

establish  the  "protective  mechanism"  asked  for  just  in  case  {i.e.,  "only  if '),  for  whatever  reason,  the 

complainant  and  his  wife  should  be  forced  to  accept  the  promotions,  rather  than  to  continue  in  an 

acting  OM16  capacity.  Not  only  would  it  be  unduly  costly  and  cumbersome  to  set  up  a  parallel 

grievance  procedure  exclusively  for  them,  but  it  is  unnecessary.  The  matter  of  these  promotions  was 

considered  in  McKinnon  (No  4),  supra.  For  reasons  I  think  rather  obvious,  the  conclusion  reached  in 

the  following  passage  of  that  decision  (at  D/197,  para  23;  emphasis  added)  must  remain  in  effect: 

The  order  regarding  these  promotions  (number  7,  supra)  requires  them  to  be 
offered  to  the  McKinnons  within  a  period  of  thirty  days  from  the  date  of  the  decision, 
but  it  does  not  specify  a  time  within  which  they  are  to  be  accepted.  While  I  would 
have  thought  that  the  stated  reasons  for  rejecting  the  complainant's  application  that 
such  offers  remain  open  for  a  period  of  two  years  indicated  that  they  were  to  be  acted 
upon  in  a  reasonably  prompt  manner,  evidently  this  was  not  clear  to  the  parties,  since 
neither  the  complainant  nor  his  wife  has  as  yet  accepted  the  promotion  offered  to 
them  months  ago  and  it  was  only  on  March  23  of  this  year  that  the  respondent 
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Ministry  sought  clarification  of  this  matter,  counsel  on  its  behalf  then  requesting  that 
the  beginning  of  April  be  set  as  the  deadline  in  this  regard.  However,  if  the 
allegations  of  continued  or  repeated  discrimination  and  reprisal  during  the  period  of 
implementation  of  these  orders  were  true,  then  the  assumptions  upon  which  1  based 
my  refusal  to  incorporate  such  protective  measures  into  such  orders  would  prove  to 
have  been  unfounded  and  that  aspect  of  the  matter  might  have  to  be  revisited. 
Consequently,  as  already  indicated  to  the  parties  at  the  hearing  on  March  23,  the 
offers  of  promotion  need  not  be  taken  up  until  such  time  as  the  orders  herein  are 
fully  implemented. 

Thus,  it  will  be  ordered  that  the  complainant  and  his  wife  may  at  their  option  continue  as 
acting  OM16s  until  these  orders  have  been  fully  implemented.  Moreover,  since  their  "acting"  status 
denies  them  training  and  other  opportunities  available  to  regular  OM16  officers,  it  will  be  ordered 
that  they  be  dealt  with  in  those  particular  respects  as  though  they  had  accepted  the  promotions. 

The  final  additional  remedy  requested  on  behalf  of  the  complainant  is  that  he  "be  given  the 
opportunity  to  provide  input  in  immediate  TEDC  training  programme  and  the  first  Ministry-wide 
training  programme  (in  consultation  with  a  Native  elder  and  Derek  Miller  to  ensure  racial  issues  are 
appropriately  dealt  with.)"  The  training  programmes,  whether  at  the  Centre  or  Ministry-wide,  will  be 
prepared  by  one  or  more  persons  professionally  qualified  to  undertake  the  task  and  approved  by  the 
parties.  With  the  greatest  respect,  I  do  not  believe  that  victim-hood  in  and  of  itself  qualifies  anyone 
to  design  such  programmes,  nor  to  have  a  veto  with  respect  to  what  maybe  proposed.  However,  I  see 
no  reason  why  the  complainant  should  not  have  an  opportunity  prior  to  its  delivery  to  provide  his 
comments  on  whatever  programme  is  proposed  for  the  Centre.  The  Ministry's  view  on  this  particular 
request  was  simply  that  "if  the  materials  are  as  occurred  with  the  '98  orders,  if  they  are  approved  by 
the  Commission,  that  should  be  regarded  as  sufficient." 

The  complainant's  final  submission  regarding  remedies  is  that  the  "Ministry  [should]  report 
to  Chair  of  the  Board  of  Inquiry  and  the  TEDC  Compliance  Committee  after  six  months  with  respect 
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to  the  implementation  of  the  above  remedial  orders",  and  that  the  Board  should  remain  seized  of 
these  matters  "with  respect  to  the  eradication  and  prevention  of  the  poisoned  work  environment  and 
the  implementation  of  the  decision".  Counsel  for  the  Ministry  said  that  it  has  no  objection  to  the 
Board's  remaining  "seized  for  the  purpose  of  facilitating  implementation".  She  submitted  that  "that 
should  be  regarded  as  implementation  of  the  specific  orders  made,  because  at  some  point  there  needs 
to  be  some  closure  to  the  process;  and  so,  in  the  Ministry's  view,  the  Board's  remaining  seized  in 
that  regard  to  facilitate  implementation  with  the  actual  orders  made  is  not  something  that  is 
inconsistent  with  the  practices  of  the  human  rights  tribunal  and  it  is  not  something  that  the  Ministry 
would  object  to."  Nothing  need  be  added  to  what  I  have  already  said  regarding  these  matters,  except 
to  note  that  this  Board's  retained  jurisdiction  is  not  limited  to  an  inquiry  as  to  whether  the  Ministry 
has  complied  with  the  "four  corners"  of  "the  actual  orders  made". 
X.  The  Orders 

For  all  the  above  reasons  this  Board  finds  that  the  respondent  Ministry  failed  to  comply 
fully  with  the  orders  made  in  its  1998  decision  and  that,  in  consequence,  the  atmosphere  of  the 
Toronto  East  Detention  Centre  remains  racially  poisoned.  Having  regard  to  my  review  of  the 
remedies  requested  by  the  Commission  and  the  complainant  in  respect  of  that  failure,  the  findings 
and  conclusions  of  which  are  made  and  reached  in  Part  IX  of  this  decision  and  in  the  light  of  which 
the  following  orders  are  to  be  read,  it  is  hereby  ordered  as  follows: 

A.  Ministry-wide  Orders 

1 .  That  of  the  thirteen  recommendations  made  in  the  Devlin  WDHP  Report  (Exhibit  128)  as  set  out 
above  in  Part  FX,  Section  3  (but  without  the  modifications  sought  by  the  complainant),  all  but  the  6th 
be  implemented  by  January  1,  2004,  such  implementation  to  be  consistent  with  the  eight 
recommendations  made  in  the  Evaluation  of  the  Systemic  Change  Training  Programme  Final  Report 
(Exhibit  102)  and  set  out  above  in  Part  FX,  Section  3. 

2.  That  in  clarifying  the  role  of  WDHP  Advisors  pursuant  to  recommendation  eight  of  the  Devlin 
WDHP  Report  it  be  specified  that  such  advisors  must  be  qualified,  unbiased,  and  provided  with 
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sufficient  resources  to  carry  out  their  mandate. 

3.  That  "Executive  Training"  of  the  Deputy  Minister,  Assistant  Deputy  Ministers  and  the  Regional 
Directors  with  respect  to  racial  discrimination  and  WDHP  Policy  matters  be  completed  within  six 
months  of  this  decision. 

4.  That  the  three-days  "skills-based"  training  referred  to  in  the  second  Devlin  recommendation  be 
provided  for  the  senior  management  of  the  Ministry  (including  Superintendents,  Deputy 

Superintendents,  staff  from  human  resources,  the  anti-racism  office,  and  the  WDHP  office)  within  six 
months  of  this  decision. 

5.  That  "performance  appraisal"  forms,  or  such  other  documents  as  may  be  used  for  the  purpose  of 
evaluating  the  performance  of  the  Deputy  Minister,  Assistant  Deputy  Ministers,  Regional  Directors, 
Superintendents  and  Deputy  Superintendents  of  the  Ministry,  be  revised  immediately  to  include  their 
responsibility  for  compliance  with  this  decision. 

B.  Toronto  East  Detention  Centre  Orders 

6.  That  the  performance  appraisal  forms  used  in  relation  to  the  Superintendent,  Deputy 
Superintendents  and  Managers  of  the  Centre  be  revised  immediately  to  include  WDHP  policy 
compliance. 

7.  That  an  anti-racism  training  programme  with  mandatory  attendance  be  completed  at  the  Centre 
within  sixty  days  of  this  decision;  and  that,  prior  to  the  delivery  of  said  programme,  an  opportunity  be 
given  the  complainant  to  make  and  have  considered  his  comments  thereon. 

8.  That  investigations  and  mediation  of  all  WDHP  complaints  arising  at  the  Centre  be  conducted  by 
persons  external  to  the  Ministry. 

9.  (a)  That  within  thirty  days  of  this  decision  a  committee  to  be  called  the  "Compliance  Committee", 
the  membership  of  which  is  to  be  approved  by  the  parties,  be  established  at  the  Centre  for  the  purpose 
of  monitoring  compliance  with  these  orders  in  that  facility;  and  (b)  that  the  Superintendent  of  the 
Centre  provide  the  said  Compliance  Committee  with  monthly  progress  reports  until  these  orders  are 
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fully  implemented. 

C.  Publication  of  the  Decision 

10.  (a)  That  within  two  weeks  of  this  decision  a  person  nominated  by  the  Commission  and  approved 
by  the  parties  be  appointed  at  the  expense  of  the  Ministry  to  prepare  short  summaries  of  this  decision 
and  the  1 998  decision,  said  summaries  to  be  completed  and  approved  by  the  parties  and  by  the  Board 
within  one  month  of  this  decision;  (b)  that  within  five  weeks  of  this  decision  the  said  summaries  be 
sent  to  all  employees  of  the  Ministry  under  cover  of  an  open  letter  similar  to  Exhibit  56  herein;  (c) 
that  the  person  appointed  to  prepare  the  said  summaries  prepare  as  well  a  brief  precis  of  them,  to  be 
approved  by  the  parties  and  read  at  parade  at  all  Ministry  facilities  within  six  weeks  of  this  decision, 
and  (d)  that  the  said  precis  be  read  at  parade  at  the  Centre  by  the  Assistant  Deputy  Minister  or 
Regional  Director  responsible  for  the  Centre. 

11.  That  full  copies  of  this  decision  and  the  decisions  herein  of  April  1998  and  May  1999  be  kept  in 
the  offices  of  the  Superintendents  of  the  Ministry's  facilities  and  that  notice  of  their  availability  be 
appropriately  posted. 

D.  Orders  Specific  to  the  Complainant 

12.  That  the  complainant  and  his  wife,  Ms.  Shaw  McKinnon,  if  they  so  request,  be  granted  paid 
leaves  of  absence  until  such  time  as  the  Compliance  Committee  (referred  to  above)  indicates  that  the 
orders  herein  relating  to  the  Centre  have  been  complied  with. 

13.  (a)  That,  if  they  so  choose,  the  complainant  and  his  wife,  Ms.  Shaw  McKinnon,  shall  continue  as 
acting  OM16s  until  all  of  the  orders  herein  (including  those  that  are  Ministry-wide)  have  been  fully 
implemented;  and  (b)  that,  with  respect  to  training  and  other  opportunities  available  to  regular  OM 1 6 
officers,  the  Ministry  shall  deal  with  the  complainant  and  his  wife,  Ms.  Shaw  McKinnon,  as  though 
they  had  accepted  the  promotions  in  question. 

E.  Professional  Assistance 

14.  That  within  two  weeks  of  this  decision  a  third  party,  competent  to  develop  and  oversee  the 
delivery  of  the  various  training  programmes  referred  to  in  these  orders,  be  appointed  to  carry  out 
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these  duties  at  the  expense  of  the  Ministry.  The  Commission,  which,  but  for  want  of  resources,  would 
have  been  ordered  to  undertake  these  tasks,  shall  nominate  the  said  third  party,  and  that  third  party 
shall  monitor  progress  and  report  to  this  Board  at  intervals  no  shorter  than  six  months. 


F.  Final  Responsibility 

15.  The  Deputy  Minister  of  the  Ministry  of  Correctional  Services  shall  bear  the  ultimate 
responsibility  for  the  implementation  of  these  orders. 

I  shall  remain  seized  of  these  matters  until  such  time  as  this  entire  series  of  orders  has 
been  implemented  and  the  complainant's  remedial  right  to  full  compliance  with  the  Code  in 
respect  of  future  practices  has  been  satisfied  in  substantial  conformity  with  the  orders  as  read 
in  the  context  of  the  findings,  conclusions  and  reasons  found  in  this  decision  and  in  the  April 
1998  decision  of  this  Board.  If  the  parties  are  unable  to  agree  with  respect  to  any  of  the  matters 
regarding  which  their  common  approval  is  required,  or  if  there  are  any  other  matters  relating 
to  implementation  of  these  orders  that  are  in  dispute  or  appear  to  require  clarification,  I  am  to 
be  contacted  without  delay  so  that  I  may  hear  and  decide  such  matters. 

Dated  this  29th  day  of  November,  2002. 


H.  A.  Hubbard 
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